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Executive Summary

Until fairly recently, Americans regarded wetlands as unpleasant swamps that impeded
the progress of civilization. Across the nation, millions of acres of freshwater and coasta
wetlands were diked, drained, and filled to create cities, ports, and agriculturd lands. But
beginning in the 1970s, it became gpparent that the remaining wetlands were of
ggnificant economic, aesthetic, and ecologica vaue. The nation redlized that it had lost
enormous amounts of wetlands that are important for controlling floodwaters, removing
contaminants and sediment from our water supply, and supporting large numbers of
birds, plants, and animals.

Cdifornia, like most other ates, has not needed a comprehens ve wetlands regulatory
program because the federal Army Corps of Engineerstook that burden on itsdlf. Since
1972, Section 404 of the Clean Water Act authorized the Corps to require permits for
dredging and filling of dl “navigable waters.” Federd law defined navigable waters as

“al waters of the United States.” Over the years, the Corps has interpreted these phrases
to include wetlands far removed from traditionaly navigable weaters, such as verna pools
and desert playas. In 1986, they expanded their jurisdiction to cover wetlands used as
habitat by migratory birds. As aresult, the Corps ran afairly inclusive wetlands

regulatory program.

Most of the time, the courts have supported the Corpsin these interpretations. In January
2001, however, the U.S. Supreme Court objected to this expansive interpretation of
Corps authority. Initsruling in Solid Waste Agencies of Northern Cook County v. U.S.
Army Corps of Engineers (now known as SWANCC), the Court determined that the
Clean Water Act did not extend to isolated wetlands that provide habitat for migratory
birds or endangered species. Asis often the case with the court’ s 5-4 decisions, this
ruling is enigmatic at best. It might be the beginning of a series of decisons that limit
federa wetland protection to traditiona navigable waterways, their tributaries, and some
nearby wetlands. That reading would mean the end of federd regulation of verna ponds,
desert springs, interior drainage waterways (perhaps including streamsin the lower San
Joaquin Valley), and some other wetlands of importance in California. It would also
eiminae federa authority over water qudity in these waters, which would mean that
federa permitswould no longer be required to discharge wastes to such isolated waters.
Or, the ruling could end with a practical effect rather less than that. Some years of
ambiguity lie ahead as regulatory and legal processes sort out the effects of SWANCC.

Asaresult of SWANCC, some wetlands will no longer be subject to Corps regulation.
These wetlands are not completely unregulated, however, as endangered species laws and
the state water pollution control law continue to govern some of them. Both state and
federal endangered species act provisons still gpply to wetlands that harbor listed

gpecies. However, there is no mechanism that automatically involvesthe U.S. Fish and
Wildlife Service in reviewing a project’ s effects on fish and wildlife habitat if a Corps of
Engineers or other federa permit isno longer required.

Similarly, wetlands no longer subject to the 404 program are till governed by the
Cdiforniawater pollution control law, the Porter-Cologne Act. It requires landowners to

Cdifornia Research Bureau, Cdifornia State Library



file permit applications, and the State Water Resources Control Board (SWRCB) to issue
or deny a permit (or awaiver), for any discharges of wastes to wetlands in the Sate.
However, the SWRCB and the nine Regional Water Qudity Control Boards have not
used this authority, relying instead on the Corps to be the primary regulatory of wetlands.
Conseguently, the state’ s authority to regulate wetlands is not adminigtratively devel oped,
has no regulatory details, and is dmost completdy without saffing. It isaso largdy
unknown to landowners and local governments. Some landowners may not be aware that
date law requires them to obtain a permit from the appropriate Regionad Board for
projects involving isolated wetlands, and misunderstandings and litigation may arise. Itis
aso possible that some, perhaps many, Cdiforniawetlands will fal through the cracksin
the federa- state regulatory structure. This could result in the loss of unique wetlands that
provide habitat for rare, endangered, and threatened species, aswell asfor migratory
birds.

A centra theme of the SWANCC decision isthat regulation of wetlands beyond
navigable waterways is properly the province of sate and local governments. It invites
Cdifornia slegidature, governor, and relevant regul atory agencies to consder whether to
beef up the state’ s regulatory program for isolated wetlandsin order to replace the
enfeebled 404 program. If the State were to move in that direction, there are severd
options, ranging from replicating the 404 program just for the state’ sisolated wetlands to
embdlishing the Porter-Cologne Act to dlarify its authority over wetlands. Amendments
to Porter- Cologne could explicitly require reports of waste discharge for dl projects
involving wetlands, require the SWRCB to devel op a statewide wetlands policy, and
develop awetlands beneficid use designation. Additiona funding and staff resources
would be needed to carry out these amendments. Alternatively, the Legidature could
cregte a new statewide wetlands regulatory scheme that could take an ecologicaly based
(rather than water quaity based) approach to protecting and managing the state' s wetland
resources.

This essay reviews the history of federa wetland regulation, the Supreme Court’s
decison, and the Corps' response so far. It attempts to identify the wetlands or at least
aress of the state from which federa regulaion may be withdrawn. It summarizes
Cdifornia s programs that may have legd authorization to continue regulating wetlands
even as the Corps withdraws in compliance with SWANCC. In conclusion, it suggests
that in consdering how to respond to SWANCC, Cdifornia should weigh the risks
presented by the SWANCC decison againgt the costs of state regulation of wetlands.

SWANCC presents the state with an opportunity to assess the ecologica and economic
benefits of the date’ s remaining isolated wetlands, the costs of protecting them, and to
determine whether the ate should take the lead in their regulation. There are severd
reasons for the state to act, including achieving the state’ sgoa of “no net loss’ of
wetlands and to improve regulatory consistency for landowners and developers. The
regulatory options available to the Sate range from waiting for further darification of

how the federa government will interpret SWANCC to developing a Satewide wetlands
regulatory program. Other, nonregulatory options include creeting agrant program as an
incentive for landowners to conserve isolated wetlands, creating a statewide wetlands
conservancy, and using parks bond funds to acquire and preserve vernd pools.
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| ntroduction

Wetlands are among the most productive and important ecosystems in the world. They
generate food and serve as habitat for an enormous variety of birds, fish, plants, and
animals, many of which are endangered or threatened. Wetlands filter and purify water,
cleangng it of pollutants and sediments; they help to control flooding and prevent
erosion. In addition, they support a multi-billion dollar recrestion industry built on bird
watching, hunting, and fishing.

Cdifornia has lost a greater percentage of its wetland acreage than any other state, with
91 percent of origind wetlands habitat now drained or filled. In some places the only
remaining wetlands are on federd lands. Inthe Death Vdley region of the Mojave
Desart, groundwater pumping and diversion of surface waters have drained most of the
wetlands everywhere but insde the Death Valley Nationa Park. In the San Diego region,
Camp Pendleton Marine Corps Baseis virtudly the last large tract of land with intact
vernd pools, swales, and streams. Most remaining wetlands are privately owned, and
they are vulnerable to development through conversion of agricultura lands to urban use
and by pumping groundwater that supplies springs and seepsin the desert. The state’'s
subgtantia loss of historic wetland and riparian resources arguably increases the value of
the remaining wetlands.

Nationwide, the U.S. Army Corps of Engineers (Corps) regulates wetlands through its
authority under the Clean Water Act. Section 404 of the Clean Water Act prohibits the
discharge of fill materid into the “ navigable waters’ of the United States without a
permit from the Corps. The Corps' regulations define “navigable waters” and thusthe
extent of the Corps jurisdiction under Section 404. Federa regulatory authority over
navigable waters originates the Commerce Clause of the U.S. Condtitution: the
Commerce Clause dlows Congress to “regulate commerce with foreign nations and
among the severd dates, and with the Indian tribes.” Navigable waterways are
theoreticdly, and sometimes actudly, necessary for commerce to occur.

Gradudly, the Corps has expanded its interpretation of its jurisdiction under the Clean
Water Act to include avariety of wetlands that have no direct role in interstate commerce
(in the sense that they are not aguatic highways dong which barges and tankers move
goods from one state to another), but whose destruction could affect interstate commerce
in abroader sense. These wetlandsinclude intrastate lakes, rivers, and streams, verna
pools, prairie potholes, intermittent streams, and wet meadows. Over the years, the courts
have supported the Corps' interpretation, in part because the legidative history of the
Clean Water Act suggests that Congress intended to expand the Corps’ jurisdiction so
that it could protect the ecologica integrity of the nation’s waters, not merely those

waters used in interstate commerce.

Until January 2001, most wetlandsin the nation fell were subject to the Corps' regulatory
program. However, in its January 9, 2001 ruling in Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers, No. 99-1178 (SWANCC), the U.S. Supreme
Court determined that the Clean Water Act did not extend to isolated wetlands that are

not adjacent to navigable waters. The Court ruled that the Corps “Migratory Bird Rule’

California Research Bureau, California State Library



was invalid. The migratory bird rule asserted that the Corps had jurisdiction over
wetlands that provided habitat for migratory birds. In contrast with earlier decisons, the
Court found that merdly providing habitat for migratory birdsis not a sufficient
connection to interstate commerce to warrant federal regulation. In its decision, the Court
sated that state and locd government, rather than federd agencies, should regulate such
waters.

Under SWANCC, isolated, intrastate wetlands that were under Corps jurisdiction solely
because they supported migratory birds may now be excluded from federd regulation.
However, the effects of SWANCC are as yet unclear. Depending on how the SWANCC
decison isinterpreted, 30 to 80 percent of the nation’ s total wetland acreage could be
affected.! The Court suggested thet regulation of isolated wetlands would need to meet a
more rigorous Commerce Clause standard to demonstrate that federa regulation was
warranted. However, the Court did not explain which connections between isolated
wetlands and interstate commerce would justify federd regulation (e.g., bird watching,
hunting, tourism, water quality improvement, etc.). Exactly which waters lie outside of
federa regulation will not be fully known until the Corps and EPA issue further guidance
on connections to interstate commerce and definitions of navigable waters, and future
court casestdl us whether these interpretations are valid.

Thereis no comprehengive state program to regulate wetlands in Cdifornia. Currently,
state wetlands policies recognize the ecologica and economic benefits of wetlands, and
encourage preservation and acquisition by public and private entities. However,
Cdifornia has no standard definition of wetlands, wetlands classification scheme, or
datewide inventory of wetlands. The Corpsis the primary wetlands regulator, while the
State Water Resources Control Board certifies that the Corps permits comply with Sate
water quality Sandards. Severd other state agencies, including the Coastd Commission,
the Department of Fish and Game, and the San Francisco Bay Conservation and
Deveopment Commission, have limited authority over specific wetlands. Asde from the
Corps 404 program, Cdifornia has only a partid system for regulating wetlands.

Asareault of the SWANCC decison, some isolated wetlands in Cdlifornia may no
longer be subject to federa regulation. Mogt Cdifornia wetlands are non-navigable,
seasond wetlands, such as verna pools, wet meadows, playalakes, and ephemeral
sreams. These are the types of wetlands that, for the most part, relied on the Migratory
Bird Rule to be considered jurisdictional waters under the Section 404 program. Thereis
no complete inventory of the location and extent of these isolated wetlands, dthough
vernd pools are known to occur in many regions of the sate. Ephemerd and intermittent
streams are scattered throughout the state, and playa lakes are found in the Mojave and
Colorado Deserts. Isolated wetlands also perform a variety of services, such as cleansing
waters of pollutants, controlling floods, and recharging groundwater supplies. Vernd
pools are home to 82 rare, endangered, and threatened species of plants and wildlife,

| solated wetlands contribute to the biologica diversty of the Sate.

For those wetlands potentialy excluded from federd regulation by SWANCC, other
regulations still apply. For wetlands containing species listed by the federd or sate
government as threatened or endangered, the endangered species laws will continue to
protect habitat, dthough without the federal permit, there isno “trigger” to invoke the
federal Endangered Species Act. Other state environmental statutes, such asthe
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Cdifornia Environmenta Quality Act (CEQA), the Fish and Game Code, and the Water
Code, 4ill apply. However, with one exception, these are primarily environmenta review
dtatutes, or are meant to prevent the destruction of streams and creeks. The State’ s water
pollution contral law, the Porter-Cologne Act, gives the Sate the authority to regulate
discharges of wastes into isolated wetlands. In fact, the law requires that such discharges
be reported to the appropriate Regional Water Quality Control Board. In practice,
however, the Regiona Boards have not enforced this requirement, relying instead on the
Corpsto take the lead in regulating wetlands. Regiona Boards certify that Corps permits
meset state water quality standards, and have the authority to add conditions to ther
certifications to ensure compliance with state standards. Although in some regions, the
water quality control boards have established policies for regulating wetlands, most lack
the policy basis and staff resources to regulate those wetlands affected by SWANCC.

An andysis of the SWANCC decision necessitates an explanation of the very complex
and contentious world of wetlands regulation. In the interest of keeping this paper to a
reasonable length, many of the programmeatic issues involved in wetlands regulaion are
not addressed in depth, dthough some are mentioned. These include the difficulties
associated with defining and delinesting wetlands, the mechanics of the Corps
nationwide, or generd, permit program and recent proposed changes, wetlands mitigation
banking and the uncertainties associated with wetlands restoration and crestion; and the
host of private property rights issues associated with wetlands regulation. The
bibliography contains many works that address these issues.

This paper focuses on the legal concepts and policy issues raised by the SWANCC
decison. It gives abrief overview of wetlands in Chapter One. It lays out various
wetlands definitions and classification schemes, aswdll as the benefits that wetlands
provide to society. It aso describes Cdifornia s unique assortment of wetlands,
particularly those that may be considered to be “isolated” after SWANCC. The chapter
concludes with adiscussion of the extent of Cdifornia s wetlands losses. Next, Chapter
Two turns to the complex federa wetlands regulatory scheme, focusing on the interdate
commerce basis for regulating wetlands under the Clean Water Act, with an assessment
of its effectsin Cdifornia. Turning to the SWANCC decison, Chapter Three describes
the mgority and dissenting opinions, and the range of potentia nationa impacts. The
fourth chapter reviews the debate over the SWANCC decision’s effects on regulatory
palicy, revisting the concepts of navigable waters and interstate commerce. Thefifth
chapter reviews Cdlifornia' s hodgepodge of wetlands regulatory programs, and andyzes
the wetlands regulatory capacity of the state’s water pollution control statute. The sixth
chapter describes how particular types of isolated wetlandsin Cdiforniamight farein the
post-SWANCC regulatory world. Last, the essay concludes with some thoughts on the
risks presented by SWANCC, the costs of state regulation of isolated wetlands, and afew

policy options.
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Chapter One: What Are Wetlands?

Wetlands are links between water and land, forming some of the most productive
ecosystems in the world. Comparable to cora reefs and rain forests in their productivity,
wetlands generate food and serve as habitat for an enormous variety of birds, fish, plants,
mammals, insects, and microbes. Wetlands provide spawning and nursery areas for both
freshwater and marine fisheries, which contribute over $100 billion annudly to
Cdifornia' s economy.? In addition, they support an enormous recregtion industry built on
bird watching, hunting, and fishing.

Wetlands provide va uable resources and services for humans. They produced and
preserved many of the fossl fuels on which our society now relies. As the downstream
receivers and processors of wastes from both natural and human sources, wetlands are
sometimes described as the “kidneys of the landscape.” They cleanse polluted waters,
prevent floods, protect shordlines, and recharge groundwater aguifers.

Wetlands play mgor roles in the landscape by providing unique habitats for avariety of
plants and animas. While the values of wetlands for fish and wildlife protection have
been known for saverd decades, some of the other benefits have been identified only
recently.?

OVERVIEW OF WETLANDS

In generd, the term “wetland” refersto areas that are covered with shalow and
sometimes temporary or intermittent waters. One author described wetlands as * hdfway
worlds between terrestrid and aguatic ecosystems that exhibit some of the characteristics
of each.” Wetlands occur dong gradients between well-defined aquatic regions and
uplands, exhibit awide range of hydrology, and vary consderably in sSze, shape, and
appearance.’

A General Description of Wetlands

Because they vary widdly and often serve as transitions between wet and dry land,
wetlands do not have clear boundaries and are often difficult to identify. Wetlands
habitats are usudly defined by the types of plants and animas they support. These vary,
depending on the hydrologic regime, substrate, water source, and water quality of the
site

Water may reach awetland from many sources, including rainfall, surface runoff,
groundwaeter, tida flooding, over bank flooding, and backwater flooding. The water may
be fresh, brackish, sdty, or hypersdine. It may dso be high or low in nutrients and
acidic, neutrd, or dkaine,

" This description of wetlands borrows liberally from Paul Cylinder, Kenneth M. Bogdan, Ellyn Miller
Davis, Albert |. Herson, Wetlands Regulation in California, Solano Press Books, Point Arena, CA. 2nd
Printing, 1995, pp. 7-18.
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The hydrologic regime, or pettern of occurrence of water in the wetland, may vary inits
frequency, duration, depth, scouring action, and seasond timing. For example, tidal
marshes are inundated twice daily, but desert playa wetlands may only pond during years
of high rainfal. The freshwater marshes of the Sacramento- San Joaguin Delta are flooded
or saturated year round, while vernd poolsin the surrounding Central Valey may only
hold water for saverd weeksin any given year. Wet dpine meadows obtain just enough
water to saturate the soil, while tule marshes may be inundated to depths of Six feet.

The substrates on which a wetland develops include cobbles, gravels, sand, fine silts,
dense clays, organic materia, and combinations of these. Subsirates may vary in
thickness from severa inches to tens of feet, and can vary greetly in nutrient content,
acidity, and chemica compostion.

These four factors — water source, water qudity, hydrologic regime, and substrate
properties — are not independent, but each usudly affects dl the others. Different
combinations create different types of wetlands. Severa examples describe the wide
variety of wetlands produced by different combinations of these factors:

Riparian forestsgrow aong riverbanks and are dominated by trees, such as
willows and cottonwoods. Usudly their source of water is from over bank or
backwater flooding, and the water is fresh. Seasona flooding takes placein
late winter and early spring and can last for afew weeks to amonth or more.
The ste may flood annually or less frequently. Strong scouring can occur, and
the summertime water table generdly lies within 20 feet of the surface.
Typically the substrate is deep sand or gravel, highly enriched with nutrients
carried with the floodwater.

Tidal salt marsh isawetland habitat dominated by low, perennid plants such
as st grass, pickleweed, and cord grass. Tidd flooding from the ocean isits
primary source of water, which is sdtiest during the summer. Twice daily
flooding, varying in duration from one to severd hours depending on
elevation, characterizes the hydrologic regime. Monthly variationsin the leve
of highest and lowest tides correlate with the phases of the moon. The sail,
with itstypicd subgtrate of fine siltsor clay, is saturated at dl times, and tiddl
scouring can be strong.

Vernal pools, dominated by smal annud plants such as meadowfoams,
popcorn flowers, goldfields, and downingias, are an example of auniquely
Cdifornian wetland. Cdifornia s vernd pools are distinct from eastern vernd
pools because of the combination of their soils, which prevent downward
percolation of water, and Cdifornia s Mediterranean climate. The
combination creetes a unique hydrology in which the ponds are modly filled
by rain during late fal, winter, and early spring, and are completely dry during
the summer. Warm spring temperatures bring colorful wildflower displays and
dow evgporation of the pools. By summer, the pools are completely dry and
the flowers gone. Mogt plants and invertebrate animals of the vernad pools
endure the dry summer and fall as dormant seeds and eggs. Vernd pool soils
are shdlow and underlain by an impervious layer of dense clay, cemented
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hardpan, or bedrock that alows the poal to hold water while upland habitats
do not.

These are only three examples of the types of wetlands found throughout the United
States and Cdlifornia. Other types of wetlands include mudflats, freshwater vegetated
wetlands, diked lands, salt ponds, prairie potholes, lakes, rivers, and streams. Aswill be
discussed below, Cdifornia s Mediterranean climate and unique geography have resulted
in afairly high proportion of seasond wetlands, such as vernd pools, intermittent

streams, and desert seeps and springs. Such wetlands can be dry for part of the year, and
might not be recognized as wetlands by the untrained observer.

Wetlands Definitions and Classification

Various definitions of wetlands exi<t, each of which is used by a particular agency in
carrying out its legidative mandates. A subsequent chapter of this report discussesthe
definitions and delineation procedures used by the Corps and U.S. Fish and Wildlife
Service (FWS) in more detail. For present purposes, it isimportant to note that wetlands
definitions and the procedures by which they are identified and delineated are of “greet
practical concern because of nationwide regulation of wetlands. If flawed definitions lead
to the identification of wetlands where they do not exit, landowners will unjustifiably

lose the flexihility to develop and use their [and. If, on the other hand, definitiona or
procedura flaws lead to the exclusion of true wetlands, then they will not reflect the
intent of legidation to protect wetlands.”®

Wetlands are generdly defined in terms of the factors described in the previous section:
subdgtrate or soils, vegetation, and hydrologic regime. The National Research Council
developed areference definition to be used outside of any agency, policy, or regulation.
A reference definition is useful to put in perspective the regulatory definitions and the
selection of criteriaand indicators used for regulatory purposes. A regulatory definition,
in contrast, might reflect regulatory policy or legidation that restricts or extends
regulatory jurisdiction in ways that differ from the reference definition. The Council’s
reference definition isas follows:

A wetland is an ecosystem that depends on constant or recurrent, shallow
inundation or saturation at or near the surface of the substrate. The minimum
essential characteristics of a wetland are recurrent, sustained inundation or
saturation at or near the surface and the presence of physical, chemical, and
biological features reflective of recurrent, sustained inundation or saturation.
Common diagnostic features of wetlands are hydric (wet and generally lacking
oxygen) soils and hydrophytic vegetation (vegetation adapted to living in water).
These features will be present except where specific physicochemical, biotic, or
anthropogenic factors have removed them or prevented their development. °©

This reference definition is notable for its description of wetlands as ecosystems. The
ecosystemn concept is currently being used in awide variety of naturd resource
management efforts, including watershed preservation and restoration and habitat
protection for endangered species.
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For the purpose of illugtrating the difference between regulatory and reference
definitions, the Academy’ s broad, all-encompassng reference definition contrasts with
the FWS definition:

Wetlands are lands transitional between terrestrial and aquatic systems where the
water table is usually at or near the surface or the land is covered by shallow
water. For purposes of this classification, wetlands must have one or more of the
following three attributes: (1) at least periodically, the land supports
predominantly hydrophytes; (2) the substrate is predominantly undrained hydric
soil; and (3) the substrate is nonsoil and is saturated with water or covered by

shallow water at some time during the growing season of each year. (emphasis
added)

The FWS definition specifies that there are three defining characteristics of wetlands:
wetlands vegetation, wetlands soil, and hydrologic regime. Only one characteristic must
be in evidence, dlowing inference of the others, for an areato be awetland. Further
narrowing the fied of wetlands that fal within its regulatory purview, the Corps
definition requires al three characterigtics (hydric soils, wetlands vegetation, and water)
in defining wetlands as

Those areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for lifein
saturated soil conditions. Wetlands generally include swamps, mar shes, bogs,
and similar areas. (emphasis added)

Wetlands can be classified in avariety of ways. In particular, wetlands can be seasond or
perennia, also cdled permanent, depending on the duration of inundation or saturation.
They can dso be classfied by the type of dominant plants, topography, or water
chemidtry. Classification is important because it dlows us to identify the extent,

diverdty, and functions of wetlandsin a given geographic area.

In 1979, the FWS adopted a hierarchica classification of wetlands known by the name of
its developer, L. M. Cowardin. Cowardin recognizes five mgor wetland classfications:
marine, estuarine, lacudtrineg, rivering, and paustrine. Marine and estuarine wetlands are
associated with the ocean and include coastd wetlands such astida marshes and
mudflats. Lacustrine wetlands are associated with lakes, while riverine wetlands are
found dong rivers and streams. Paustrine (from palus, the Latin word for marsh)
wetlands may be isolated or connected wet areas and include marshes, swamps, and
bogs.” The Cowardin classfication has become the standard used by federd wildlife
agencies, wildlife biologists, botanists, and ecologists.

Wetlands Functions and Values

Wetlands are important linksin every ecologica system, including estuaries, deserts,
grasdands, and forests. Wetlands have both utilitarian functions and values, such as
physical and biologica processes. And they have socid vaues, such as aesthetics and the
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pl easures of recreation. Many excellent sources describe these functions and vauesin
detail. These functions and values are briefly described bdow?

Wetlands possess aesthetic vaues, such as the sights and smells of an expanse of
marsh, patterns of color, open water, and the variety of wildlife that bring interest to
the landscape and creste a sense of pleasure for the observer. They can offer
opportunities for recreation, aretreat to urban dwellers, and as well as teaching and
research opportunities.

The biologicd and physica functions of wetlands are dill being studied, dthough
much is known. These physica functionsinclude:

a) Food Production. Primary productivity of wetlands is measured by the amount of
plant fiber and agae, which grow over an area of ground in a pecified time. This
productivity supports complex food webs involving microorganisms, insects,
amphibians, reptiles, birds, fish, and mammas, induding humans. Tidd and
freshwaters marshes have higher annud rates of primary productivity than forests
and many other terrestrial ecosystems.

b) Wildlife Habitat. Wetlands provide resting, nesting, and foraging grounds for
migratory waterfowl and resdent species of birds, mammas, amphibians,
reptiles, and insects. Wetlands contain dense communities of invertebrates and
insects, and are the nurseries for important commercia species such as samon
and dungeonness crab. Many species have devel oped specid adaptationsto exist
in the conditions of marshes, vernd poals, or riparian areas, and the loss of their
particular habitat has jeopardized the continuance of many species.

Asmany as 43 percent of the nation’s 900- plus endangered and threatened species
depend on wetlands.® In Cdifornia, wetlands support 82 of the state's rare and
endangered species, including 55 percent of the animal and 25 percent of the plant
species designated as threatened or endangered.™ In the San Francisco Bay
Estuary, wetlands and aguatic habitats support approximately 300 species of birds
and mammals, 150 species of fish, 35 species of reptiles and amphibians, and an
unknown number of invertebrate and plant species™

c) Prevention of Erosion. Wetland vegetation absorbs energy, thereby preventing
eroson. Thisoccurs in some coastd aress, but primarily dong rivers and streams.
In areas where coastal wetlands remain, wetlands reduce the force of tides and
waves.

d) Fod Protection. Wetlands act like sponges, soaking up stormwater. The vegetation
aong streams and rivers, and submerged within the water bodies, is dso effective
in dowing the velocity of floodwaters.

e) Water Purification. The nature of wetlands and their saturated condition dlows a
number of physical, chemica, and biologica transformations to take place. For

" For additional information about wetlands functions and values, see Mitsch & Gosselink, Wetlands, 1993,
and National Research Council, Wetlands Characteristics and Boundaries, 1995. Additional information
about Californiawetlands may be found online at CERES Wetlands Information System, California
Resources Agency, http://www.ceres.ca.gov/wetlandg/.
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example, sediments and other materid will settle out, and forces of adhesion can
bind heavy metds, bacteria, hydrocarbons, and other congtituents to the
sediments. Microorganisms in shalow sediment will degrade and recycle organic
compounds. Oxidation and photochemical reactions can help to remove
pesticides. Marsh plants can remove pollutants directly by taking up nutrients and
heavy metals and indirectly by creating the proper conditions for breakdown of
pollutant compounds such as hydrocarbons and other organic materids.

f) Groundwater Recharge. Groundwater recharge occursin riparian areas and
floodplains throughout Cdifornia In arid regions, streams entering avaley often
disappear into coarse dluvid fans and percolate to groundwater aquifers. Springs
may be the only evidence of the extent of desert groundwater resources. Similarly,
in wet mountain meadows, melted snow can dowly percolate into subsurface soils
and permeable rock fractures. In both cases, wetlands associated with points of
discharge or recharge are connecting the surface and groundwater hydrologic
regimes.

Activitiesthat Destroy Wetlands

Conversion of wetlands to agricultural land or urban devel opment, flood control projects,
and water diversons are the genera causes of most wetlands losses. Specific activities
that destroy or grestly change the hydrology, soil, vegetation, or wildlife of wetlands
indude'?

Pumping water or excavating ditches, which drains wetlands;

Filling, which can severdly disrupt or diminate wetlands by raising bottom
eevations,

Excavating s0 that the resulting water leve istoo degp, changing awetland to an
open water areg;

Congtruction and management of dams, diversons, and levees, which can change the
type of wetland or destroy it dtogether by dtering the period and frequency of
inundetion;

Plowing too deeply or ripping through underlying claypan or hardpan in seasond
wetlands, which can cause them to drain;

Mowing, plowing, burning, or otherwise removing plants and vegetation, which can
degrade or destroy the function of wetlands as wildlife habitat; and

Grazing, which can remove much of the vegetation and destroy the function of
wetlands as habitat.

Activities conducted in locations away from wetlands can dso affect or destroy
hydrology, soils, vegetation, or wildlife. These indirect impacts include deposit of
sediments from updope erosion, flooding, shading, introduction of nont native species,
and contamination by pesticides, herbicides, fertilizers, metals, oils, or other chemicals
from mining, agriculturd activities, urban development, or industrid waste.
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WETLANDSIN CALIFORNIA

The variety of Cdifornia s wetlands reflects the varying physiologica and hydrologicd
regimes within Cdifornia' s Mediterranean dimate.*® Some, such as apine meadows,
vernd lakes, desert playas, and ephemeral streams, capture runoff from rainstorms or
melting snow, which evaporates as the dry season progresses. As aresult, many of
Cdifornia s wetlands are not wet for agood part of the year. During periods of drought
or low rainfdl, some wetlands may not have water a dl. Nonethdess, they retain the
s0ils and some plants characteristic of wetlands. Other California wetlands are smilar to
those found esewhere in the country, such as estuarine or tidal wetlands, or freshwater
marshes associated with rivers, lakes, and streams. Although various efforts have been
mede, there is no agreement within the biology community on how to classfy

Cdifornia’ s wetlands. Y et, most agree that Cdlifornia s wetlands include unique forms
that are not recognized in the Cowardin classification scheme used by the FWS.”

Some of Cdifornia s wetlands typesinclude:

Large complexes of tidal and seasond wetlands in San Francisco Bay, Humbol dt
Bay, and the Suisun Marsh.

A gring of smaller coastdl wetlands within river mouths and estuaries, and afew
magor coastal wetlands such as Elkhorn Sough and Tijuana Estuary.

Subgtantid numbers of vernd pools, primarily in the Centrd Vdley but dso found on
coadta plainsin Sonoma county, the Modoc Plateau, and southern California coastal
aress.

Seasondly flooded agricultura lands, such asrice fiddsin the Sacramento Vdley,
which provide foraging and habitat for waterfowl.

Managed wetlands and agricultura lands ringing the many smdll lakesin the Klamath
Basin region.

Intermittently flooded |akebeds, or playas, occur in the desert basins of southeastern
Cdifornia. Rogers, Soda, Searles, China, and Rosamond Lakes are large playas.

Smdl oasis-like washes and riparian woodlands dotting the Colorado and Mojave
Desarts.

Uncounted intermittent and ephemerd streams throughout the mountains and
foothills. Because of the arid climate, these have flows of water only during winter
and spring months. These streams often have riparian vegetation aong some part of
their course.

Created wetlands for discharging treated wastewater have been devel oped by
sanitation digtricts and other agencies. One of the largest such wetlands is the 400-

" A comprehensive summary of wetlands classification effortsin Californiamay be found in Wayne Ferren,
Peggy Fiedler, et a, Wetlands of California: Part | — History of Wetland Habitat Classification. Madrono,

Voal. 43, Number 1, Supplement. January — March 1996. pp 105-124.
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acre Piute Ponds at Edwards Air Force Base in the Mojave Desert. These 40-year old
atificid wetlands are home to numerous migratory waterfowl.

| solated Wetlands

| solated wetlands are those that do not connect to atributary stream of alake, river, or
estuary. The midwestern Sates prairie potholes are examples of isolated wetlands —
athough they are extensive marshes, they are not part of ariver system. Prairie potholes
are habitat for millions of waterfowl during the annua winter and spring migrations.
Cdifornid sisolated wetlands are a unique result of the state’' s geography and climate.
Because they are often dry for portions of the year, or for longer periods during droughts,
they are particularly controversa. Although they contain wetlands plants and soils, they
are often not recognized as wetlands during their dry phase. |solated wetlandsin
Cdiforniainclude ephemerd streams, swaes, vernd lakes, vernd pools, desert seeps and
springs, and dry lake beds.

Scientific sudies have shown that al types of wetlands — isolated as well as adjacent —
serve important ecologica and economic functions. According to the Nationa Research
Council, many functions of isolated wetlands are not fully separated from surface waters,
as many isolated wetlands have groundwater connections to surface waters. In fact, the
Nationd Research Council concluded that the scientific basis for attributing less
importance to isolated than to other wetlandsis weak.**

|solated wetlands are very important for maintaining biodiversity. Some ephemerd
streams, such as those found on the southern California coast, are known habitat for the
endangered bells vireo and the yellow-hilled cuckoo. Snow-met pondsin the mountains
and vernal pools provide habitat for sensitive species of toads, shrimp, and salamanders.
Desert playas and springs support diverse populations of plants and animals that cannot
survive in the harsh desart environment without those wetlands. Clearly, the destruction
of isolated wetlands could cause a substantia 1oss of both rare species and irreplaceable
habitet.

Vernal Pools

Vernd pools are ephemera wetlands occurring in shalow depressons underlain by a
layer of hard clay or minera soil that redtricts percolation. Rainweter fillsthese
depressions during the rainy season, which gradually evaporate and dry out during the
goring and early summer. Pools vary in Size from afew square metersto severd acres,
and usudly are located on semi-rolling grasdands, tucking in among “mimamounds’ or
hummocky topography. Larger, somewhat longer-lived pools are considered vernal lakes.
In Cdifornia, vernd pools formed tens of thousands of years ago on ancient dluvid soils
of the Central Vdley, on coastd terraces, and on basaltic lava flow on the Modoc
plateau.™

Vernd pools may occur Sngly or in complexes. A complex isasat of naturdly occurring
poolsin close proximity. Intervening non-pool terrain within avernd pool complex is
commonly referred to as* upland” and often includes wetland or partidly wetland swaes
that can interconnect pools within the complex. Pools can usudly be distinguished from
the uplands by adistinct change in vegetation and soils characterigtics™
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Vernal Pool, Thomas Creek Ecological Reserve, Tehama County. Photo courtesy of Carol Witham.

Vernd pools and swaes result from an unusua combination of soil conditions, summer-
dry Mediterranean climate, topography, and hydrology. The most striking characteritic
of verna pools is ponding during the late fall, winter, and spring, followed by complete
dryness during the summer. As the water evaporates during the spring, beautiful
concentric rings of wildflowers surround the pools. Water can enter a pool by rain and
snow, inflow from a stream or channd, overland flow from adjacent uplands, or
subsurface flow from adjacent upland. Water can leave apool by evaporation, seepage
through the pool bottom, or outflow through a channd.*’
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Vernal Pool, San Diego National Wildlife Refuge (“ Teacup Parcel” ). Photo by author.
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Although shown during its dry phase, the characteristic rings of vegetaion are evident in
the verna pool shown above. Closer examination reveds the hard clay soils and dried
wetlands vegetation typica of San Diego County vernd pools.

As shown on Map 1, vernd pools are found primarily in the Centrd Valley, but are dso
found in the foothills and lowlands in the Transverse and Coast Ranges, coastal mesas,
and the far northeast corner of the state on the Modoc Plateau.
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Map 1: Vernal Pool Regions of California. Source: California Department of Fish and Game.
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Vernal pools are a particularly important kind of isolated wetland in Cdifornia. They
contain avery large share of the State's “ pecia status species’ (Al listed species aswell
as unlisted speciesthat are rare and likely endangered) rdative to the smdl totd area of
vernd pool habitat. There are 82 specid datus plants and animals and 40 officidly listed
(asthrestened or endangered) plants and animas associated with vernd poolsin
Cdifornia, according to the California Natura Diversity Database (CNDDB, a program
run by the Department of Fish and Game). These include various species of fairy shrimp,
Otay tar plant, the Cdiforniatiger sdlamander, western spadefoot toad, Hoover’ s button-
celery, Butte County meadowfoam, San Diego mesa mint, and Sacramento orcuit grass.
Some species can be found only in sSingle poals, and nowhere esein the state. Migratory
waterfowl, such as avocet, greeter yellowlegs, cinnamon ted, and malard aso frequent
vernd pools.

Vernal Pool, Mt. Pinos, Cerro Nordeste Road, N.W., Ventura County. Photo courtesy of John Game.

The pool shown above contains downingia bella, a flowering plant commonly found in
vernd pools throughout the state. Severa subspecies of downingia are on the CNDDB.
Cuyamaca Lake downingiais a Sate endangered species, while the dwarf downingiais
rare athough not alisted species.

According to the DFG, verna pools and swales are thought to be among the most
threatened wetland ecosystemsin California. Vernd pools are vulnerable to destruction
because they often occur on flat, easily developed, easily accessible land. Some estimates
place vernd pool lossesin Cdiforniaa more than 90 percent.*® Agriculture, urbanization,
and grazing are the grestest threats, athough aterations of hydrology, brush-clearing, and
off-road vehicles dso have an impact.
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Many of the plants and animals supported by the pools are endemic species, indigenous
to Cdifornia vernd pools and adapted to the Mediterranean climate. Additiona native
plant and animal species associated with these wetlands are not gtrictly vernal pool
endemics, but are usudly or often found in verna pools*®

Because vernd pools possess ardatively high percentage of native species, they are
important for maintaining Cdifornia s biodiversty. Mogt of Cdifornia’ s grasdands now
contain mogtly nortnative M editerranean grasses, but these grasses generaly cannot
tolerate the conditions of verna pools. As areault, vernd pools support a much higher
percentage of native plant species than do the surrounding uplands.?® In addition, the
pools play avauablerole in the food chain for awide variety of animas, including birds
of prey, migratory waterfowl, shorebirds, frogs, toads, sdamanders, and pollinating
insects.

Cdifornia’ s vernd pools have been studied extensvely. The U.S. FWS and Cdifornia
DFG have funded severd efforts to study verna poals, inventory remaining pools, and
document their losses. These include studies of vernd poolsin the San Joaquin Valley
and Beale Air Force Base in Y uba County, as well asinventories of San Diego County
vernal pools performed in 1978 and 1986.2* The DFG also prepared a statewide report on
vernd pools, describing the status of dl the vernal pool regions noted on Map 1. The
report categorized the viability of each region’s vernd pools (high, medium, or low). It

a so categorized the restoration opportunities, amount of protected areas, and number of
sengtive plant and animal species®

Some of DFG’ sfindings about Centrd Vdley vernd pools are asfollows:

Edtimates of the historical extent of Central Vdley verna pools range from
goproximately two million acres to four million acres,

Based on current information about vernal pool habitats, approximately one
million acres of Centrd Vdley agriculturd lands contain large vernd pool
complexes (vernd pool complexes include the pools themselves, aswell as
surrounding swales and uplands); and

Approximately 58,200 acres of these, or Six percent, are publicly owned — the
remaning 94 percent is privately owned.
Proportiondly greater losses have occurred in the San Diego region, as documented by
the 1978 and 1986 inventories of vernd poolsin San Diego County:

Regiona verna pool habitat declined from about 28,595 acres prior to 1850 to
2,692 acresas of July 1, 1978, aloss of 90 percent;

During the 1978 study, an additiona 198 acres of vernd pools were logt, aseven
percent loss during a nine-month period,

In 1979, there were an estimated 3,699 vernd poolsin San Diego County, of
which 838 (23 percent) were lost by June 1986;

Between 1979 and 1990, it was estimated that atotal of 1,170 verna pools, or 32
percent, would be lost.
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WETLANDS LOSSESIN CALIFORNIA

The state of California covers gpproximately 101,000,000 acres. Before large-scale
conversion of wetlands to agriculture and urban development, there were about five
million acres of wetlands (about five percent of the total land area). Of these,
goproximately four million were in the Centrd Vdley. The wetlands provided habitat for
thriving populations of fish and wildlife, and Native Americans relied on them for food,
clothing, transportation, and protection. Now, roughly 450,000 acres of non-agricultura
wetlands remain statewide?? California has lost 91 percent of its wetlands — the highest
percentage loss in the country.?* Only lowa, Illinais, Indiana, Missouri, and Ohio have
wetlands losses of 85 percent or more.

Cdifornia s unique hydrology and topography created a vast complex of naturd wetlands
in asami-arid state that has an average annud rainfal of 20 inches?® In the years before
flood-control and irrigation projects dtered the natura hydrology of the State, streams
flowing into the Centra Vdley had wide flood plains. The rivers and streams were lined
with riparian and wetland areas, with abundart willow, sycamore, oak, and other trees.
Frequent flooding created tens of thousands acres of marsh and hundreds of thousands of
verna pools. Shalow groundwater tables supported the marshes during the dry season.
Asaresult of agricultural drainage, federa and state water projects, groundwater
withdrawal, dams, and flood control projects, the origina vast extent of wetlands no
longer exigs®®

The Centrd Vdley and Sacramento- San Joaguin Delta became an important agricultura
center, but at the expense of 91 percent of the Vdley’ s origina wetlands. According to
the U.S. Fish and Wildlife Service, prior to the 1850s, thick riparian forests contoured the
varying edges of the Sacramento, Feather, American, Cosumnes, Mokelumne, Merced,
San Joaquin, Kings, Kaweah, and Kern Rivers, and many other smaller streams. Of the
four million acres of wetlandsin the Vdley, an estimated 32 percent were riparian

forests, while another 62 percent was made up of freshwater marshes or “tules,” shallow
lakes, wet prairies, and verna pools found on the valey floor.?’

In 1860, the Sacramento-San Joaquin Delta supported agpproximately 350,000 acres of
freshwater marsh cut by rivers and doughs. Enormous flocks of ducks and geese
descended on the Delta marshesin winter, and tule elk were once abundant thereand in
the surrounding perennia grasdands?®

The southern San Joaquin Valey is abasin without a natura drainage, where the Kern,
Kaweah, and Kings Rivers once fed huge tule marshes and lakes. Tulare Lake was the
largest of these shallow inland lakes, estimated to have been 280,000 acres?® Buena Vista
and Kern Lakes were filled by melted snow from the Serra Nevada mountains. Early
observers reported large numbers of swans, geese, and ducks between October and April,

" Agricultural wetlands are those found on agricultural lands, which are in turn thoselands intensively used
and managed for food and fiber production, and from which natural vegetation has been removed.

(National Research Council, Wetlands. Characteristics and Vaues, p. 158) In California, ricefieldsare
farmed wetlands, as are some cropland, hayland, and pasture.
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along with wintering sandhill cranes and breeding white pdicans, while beaver, mink,
and river otter were abundant in Tulare Lake and its tributary streams.®

Today, flood control and reclamation projects have converted the Centra Valey into a
vast agricutura complex. Water that once flowed onto the Valey floor is now diverted
for irrigation, hydrodectric power, aswell as municipa and indugtrid water supplies. By
World War 11, 85 percent of the Central Valey’swetlands were gone. The Tulare Lake
basin was drained, leaving only remnant wetlands in scattered patches. Buena Vista and
Kern Lakes were completely dried up. An additiona loss of 250,200 acres occurred
between the 1930s and the mid-1980s. By the mid-1980s, only 378,800 acres (nine
percent) of the Centra Valey's wetlands remained.®

Mogt of the wetlands remaining in the Centrd Valey are managed wetlands. These are
created and maintained by seasond or controlled application of water. In addition to the
privatdy-owned duck clubs, the U.S. Fish and Wildlife Service and the Cdifornia
Department of Fish and Game operate extensive complexes of wetlands throughout the
gate, mainly for waterfowl habitat. DFG operates 72 managed wetlands areas, while the
U.S. Fish and Wildlife manages 22 refuges.

Maps 2 through 5 display the DFG managed wetlands, a comparison of the extent of the
Centra Vdley' swetlandsin the 1850s and as they appear now, and the U.S. FWS
wildlife refuges
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Fish and Game Managed Wetlands

e D.F.G Lands

u

Map Mo Progerty Mame Wap he  Fregaity Mesa
A5 CREEN Wl 11 LAGLANA OF SAMTA ROSA ER
v
kE]
"
: ; Wi
W HERKEEM |54 800 W
1} 4 Bl LN
b
-
0 W
]
L "
43 MAPA
M
[ - A
5 \
a7 FEYTON
ak
"
W

52
27
s B4 !;E'
X
8 30°

100 Miles .*_

[ETLIT oy =
[t ]

Map 2: DFG Managed Wetlands. Source: California Department of Fish and Game, Lands and Facilities

Branch.

California Research Bureau, California State Library 21




. Wetlands

¢y

Wetland/Upland
Complexes

. Open Water

Buena Vista Lake -

—

. Kern Lake

Map 3: Wetlandsin the Central Valley 1850. Source: USFish and Wildlife Service.

Cdlifornia Research Bureau, Cdifornia State Library



. Wetlands W ! m ) ' EN

Wetland/Upland il
Complexes e i g o)

Farmed wetlands

B Open Water

Map 4: Central Valley Wetlands 1990s. Source: USFish and Wildlife Service

California Research Bureau, California State Library

23



Federal Managed Wetlands

_'::r oy Map No. Praperty name
1 Colusa Nasonal Wildide Refuge

Dedewan Mational Wildifa Refuge
Ellicalt Slough Mational Wildids Refuge
Humboldt Bay Mational Wildife Refuge
Kem Nabonal Wikdlile Rafuge
Kestarson Mational Widlite Reluge
Lowear Elamath National Wildila Refuge

B Merced National Wildide Refuge

8  Modoc Nabonal Wikdide Refuge

10 Pisdey Natonal Wikdife Raluge

11 Sacramenio Nasonal Wildlife Refuge

12 Galinas Rwer NaBonal Wildide Refuge
1 lﬁg 13 Salion Sea Natonal Wildiile Refups

i @ O B L B

14 San Francsco Bay Natonal Wildlife Refuge
15 Sen Jopguin River Natonal Wildlife Refugs
-ﬁ- ﬁz‘u 18  San Luis National Wikl Rafuge
. b 9 ! 17 Gan Pablo Bay Ratlonal Wildide Hefuge
y 18 Seal Beach Nabonal Wildile Refups
+ —t 12 Stone Lakss Netonal Wikdide Refugs
. ; 1o 20 Suber Natonal Wikdife Refuge
W ﬁﬂ g / - 21 Tube Lake National Wikdlite Refuge
- & Wilow Crook-Lurine National Wildds Refuge

T

;-ﬁlB
o

2

il

# National Wildlife Refuges y

0 50 100 Miles ' :

Map 5: USFish and Wildlife Service Managed Wetlands. Source: California Department of Fish and
Game, Lands and Facilities Branch

24 Cdlifornia Research Bureau, Cdlifornia State Library



These overwhelming changes created agricultura lands that have dlowed the state to
flourish. However, as aresult of the loss of wetlands and upland habitat, populations of
many wildlife species in the Central Vdley have dwindled. Many species of waterfowl

and other birds, such asbald eagles,” the greater sandhill crane, yellow-billed cuckoo, and
Swainson's hawk, are now endangered or threatened. Large mammals, such astule ek,
pronghorn antelope, and mule deer, are no longer found in their native habitats in the
Centrd Valey.*

Although grestly reduced from its origina extent, the wetlands of the Central Vdley are
dill vitally important to wildlife. The Sacramento- San Joaquin Ddltais the largest
remaining wetland areain the Sate. It harbors as much as 15 percent of the waterfowl on
the Pacific Flyway, the bird-migration corridor extending from the southern tip of South
Americato Alaska. About one-third of the Pacific Flyway' s waterfowl population winters
in the Sacramento Valley, with three million ducks and 750,000 geese migrating to the
Valey each year.

Similar extensve change has occurred in the north coast, the San Francisco Bay Estuary,
and the south coast. Before 1850, the San Francisco Bay Estuary contained about 545,000
acres of tida marsh.** Now, about 44,400 acres of tidal marsh, 471,000 acres of diked
seasond wetlands, and 36,600 acres of salt ponds remain in the Estuary.®* The flocks of
wintering waterfowl on these remaining wetlands are but a fraction of the number this

area once supported.” In southern California, remaining coastal st marsh habitat is
estimated to be about 16,800 acres, or between 10 and 25 percent of its historic extent.
San Diego Bay marshlands have declined from an estimated 2,400 acres to 350 acres.
Humboldt Bay is estimated to have less than nine percent, or about 600 acres, of an

origina 6,800 acres of sat marsh.®

Growth and development continue to place pressure on Cdifornia s wetlands. The State's
population is expected to increase from roughly 34 million to 50 million or more by

2040. Mot of that growth will bein coasta areas and the Centrd Valey. Cdifornids
Department of Finance expects the growth rate of the Centra Valey to exceed coastd
areas by 20 to 25 percent, with the Centra Vadley increasing from just over five million
people in 1998 to more than 15 million by 2040. One study estimated that Fresno,
Sacramento, and Y olo counties might see as much as 20 percent of prime agricultura
land converted to urban uses, while other counties in the Valey might have a converson
rate of 12 percent.*® Population growth will place heavy pressure on the remaining coastal
and freshwater wetlands and their watershed lands, as more areais converted from open
gpace to developed space. The remaining Centra Valey wetlands and riparian

" The bald eagle was listed as endangered by the U.S. Fish and Wildlife Servicein 1967. Substantial
recovery of the population of bald eagles prompted the Fish and Wildlife Service to propose delisting it in
July 1999.

" The San Francisco Estuary Project has devel oped extensive maps and information about the historic and
current extent of wetlands in the Estuary, known asthe “EcoAtlas.” The San Francisco Bay Area Wetlands
Ecosystem Goals Project has prepared a*“ blueprint” for wetlands restoration throughout the Estuary, called
“Baylands Ecosystem Habitat Goals.” The EcoAtlas and information from the Habitat Goals project can be
found on the San Francisco Estuary Institute’ s web site: www.sfei.org.
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zones will come under increasing pressure as agricultura lands are converted to urban
Uses.

Agriculturd conversion continues to place pressure on wetlands. In both the Sacramento
Valey and the San Joaquin Valey, large tracts of private duck clubs were converted to
agriculture. For example, of 17,000 acres of modified naturd wetlands in the Butte Sink,
7,000 were converted to rice between 1974 and 1984.%" High energy and water costs, and
fewer ducks, prompted some duck clubs to convert part of their lands to rice. Recently,
there have been efforts to dlow wetlands and agriculture to coexist. Some rice growers
have been flooding their fields in winter to provide habitat for migrating waterfowl. Rice
provides a source of revenue, aswell as winter habitat for ducks and other waterfowl. As
aresault of the Cdifornia Rice Straw Burning Reduction Act of 1992, many farm owners
and managers have turned to winter flooding of rice fidds to assst in decomposing the
rice straw. Thiswinter flooding cregtes a source of winter habitat for millions of

migratory birds and other wetland-dependent species. Forty-six species of waterfowl

have been recorded on flooded rice fiddsin the Centrd Valey in winter. A cooperative
program of Ducks Unlimited, the Cdifornia Wildlife Conservation Board, rice growers,
farm bureaus, and other groups has grown from 50 growers and 200 flooded acres of rice
fields to more than 200 growers and 140,000 flooded acres of rice fields. % *

| nadequate supplies of water and high energy costs aso put pressure on managed
wetlands. The mgjority of the remaining 378,800 acres of wetlandsin the Centrd Valey
are privately-owned managed wetlands, created and maintained by controlled or seasonal
application of water.** Managed wetlands depend on aregular flooding regime to produce
wetland vegetation and suitable forage for migratory waterfowl. Most of the managed
wetlands are owned by duck clubs, who must purchase water from irrigetion districts or
pump groundwater to provide adequate flooding of the wetlands. Very few wetlands have
the natural hydrology that once sustained them, and with one exception, the duck clubs

do not have secure water supplies. Only the Grasdands Resource Conservation Didtrict
has an assured water supply.

The cogt of water is becoming prohibitive for duck clubs. For example, in the Tulare
basin, the remaining wetlands rely completely on groundwater, which is pumped from
depths of 600 to 800 feet. With the recent increases in energy cogts, some duck clubs can
no longer afford to run the powerful pumps necessary to bring groundwater up from such

" Inthe Central Valley, significant efforts are underway to protect, restore, and enhance the remaining
wetlands. The Central Valley Habitat Joint Venture adopted goals of protecting 80,000 acres of wetlands
through acquisition or conservation easement, restoring 120,000 acres of former wetlands, and enhancing
291,555 acres of existing wetlands. The USFWS has prepared a report describing how these goals can be
achieved, entitled “Central Valley Wetlands Water Supply Investigations.” The report identifies potential
sources of water for the restored wetlands and was released on January 2, 2002.

Joint Ventures, in which government agencies and private organizations pool resources to address habitat
needs, are the means of implementing the 1986 North Anerican Waterfowl Management Plan. The Plan
was signed by the United States and Canada, and was updated in 1996, when M exico became a signatory.
There arefour joint venturesin California: the Central Valley Habitat Joint Venture, the San Francisco

Bay Joint Venture, the Pacific Coast Joint VVenture (for northern California), and the Intermountain West
Joint Venture, encompassing parts of Canada, Mexico, and al or part of 11 western states, including
eastern California. A fifth joint venture for southern Californiais being considered.
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depths. Without aregular flooding regime, managed wetlands will dry out, and will not
provide suitable waterfowl habitat. In addition, the wetland vegetation will be succeeded
by upland vegetation. At that point, the land would be far more valuable as ahousing
tract or in agricultural production.”

Water suppliesfor federd wildlife refuges are threstened throughout the western states.
Many refuges have insecure legd rights to use the available water.*® Recent droughts and
growing competition with agriculturd, indudtrid, and urban users, and even wildlife,
jeopardize important refuges. A dramatic example of these conflicts occurred in the
spring of 2001, when the Bureau of Reclamation halted weter ddliveries from the
Klamath Reclamation Project to loca farmers and dso to the Klamath Nationa Wildlife
Refuge Complex in order to meet the needs of three threatened and endangered fish
spedies, including coho salmon.*

" The SWANCC decision may have removed these wetlands from the jurisdiction of the Corps of
Engineers. Thus, there will likely be no federal prohibition on filling these wetlands for other uses. Thisis
discussed further inthe Chapter describing the potential impacts of SWANCC in California

" The Bureau’ s decision, based on biological opinions from the FWS and National Marine Fisheries
Service, will affect amost 1,200 area farmers and several nationa wildlife refuges. The Klamath Basinis
one of the most critical waterfowl staging areasin North America. Each year, nearly three-quarters of all
Pacific Flyway waterfow! stop over at the Basin, with a peak popul ation of more than two million ducks,
geese, and swans. The Basin supports more than 430 documented species of wildlife, aswell asthe largest
winter concentration of bald eaglesin the conterminous United States. Without the water, the arid, high
desert basin will dry up, with dire consequences for agriculture and wildlife.
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Chapter Two: Federal Regulation of Wetlands

The Corps program under Section 404 of the Clean Water Act is the dominant regulatory
force in wetlands. Even in states that have adopted wetlands regulatory programs, they
mainly have augmented the Corps program.

Under Section 404, landowners and devel opers must obtain a permit for the discharge of
fill materid into the “waters of the United States,” which include wetlands. Over the
years, litigation over the proper extent of the Corps authority under Section 404 has
produced abody of case law interpreting the Clean Water Act. Chief among the issues
addressed by the courts have been the definitions of “waters of the United States” and
“navigable waters,” the proper application of the Commerce Clause of the U.S.
Congtitution, and the regulation of wetlands adjacent to navigable waters and isolated
wetlands.

The Condtitution’s division of power between the federd government and the states
restricts federal regulation of intrastate activities to those things that affect interstate
commerce. When the Congtitution was written, there was no concept of nationa
environmenta problems such as habitat loss, water and air pollution, or endangered
species. Thus, federa regulation of wetlands is based on a complex line of lega
reasoning that connects wetlands to “ navigable waters.” Regulation of wetlands has been
agzeable dement of the federd effort to protect the biological integrity of the nation’s
waters, a specified goa of the Clean Water Act, but the term “wetlands’ is not used in the
Act. Prior to the SWANCC decision, judicid review had determined that Congress
intended that the Clean Water Act gpply to virtudly al wetlands and nor+ navigable,
isolated, intrastate waters.

This chapter reviews the mandates of the Clean Water Act and the expansion of federd
jurisdiction to encompass isolated, intrastate waters. It describes the “pre- SWANCC”
federa regulation of wetlands under the Section 404 program, and the effectiveness of
the program. The chapter dso summarizes the effect of the 404 program in Cdifornia,
including the number of permits issued and the types of wetlands subject to regulation.

FROM NAVIGABLE WATERSTO WETLANDS

In the 110 years of the Corps existence, it has evolved into alarge bureaucracy that has
many responsibilities, including overseeing federd regulation of wetlands. At the same
time, the Corpsis responsible for military engineering, building dams and channdsto
control flooding, aswdll as maintaining the nation's commercid waterways. In fulfilling
the latter, the Corps has manipulated many of the main rivers and estuaries in the United
States, thereby dtering their watersheds and diminishing their wetlands. This section
describes the federal laws and case law that have created these conflicting mandates. It
aso reviews the key regulatory concepts that guide the Corps exercise of its authority
over wetlands.
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TheRiversand Harbors Act

In the 19" century, the federal government was concerned with eradicating wetlands,
rather than protecting them. Viewed as swamps and nuisances that were unsuitable for
agriculture, the federd government provided many incentives to drain and fill these aress.
The Swamp Lands Acts of 1849, 1850, and 1860 were insrumentd in “reclaming”
wetlands for agriculture and urban development.

The Army Corps of Engineerswas origindly created in 1775 to build fortifications near
Boston, Massachusetts, on Bunker Hill. In 1802, a corps of engineers was stationed at
West Point, becoming the nation’ s first military academy. In the 1890 Rivers and Harbors
Act, Congress gave the Corpsitsfirst regulatory role. It wasthe Corps job to oversee dl
congruction in the navigable waterways that were the maingtays of the nation’s
trangportation system and commerce. This law was prompted by the federd

government’ s need to prevent states from constructing obstructions (such as dams or
bridges) to navigation.** In 1899, Congress revised the Rivers and Harbors Act to give the
Corps the authority to protect commerce in navigable streams and waterways.*? Under
this authority, permits are required from the Corps to construct a dike or dam in navigable
waters, to place piers or to dredge and fill in such waters, and to discharge any refuse
matter into the navigable waters of the United States** Thus, the Corps' role wasto
maintain and protect navigable waterways and thereby to further interstate commerce.

The Corps emphasis began to change in the late 1960s, after Congress passed the Fish
and Wildlife Coordination Act.** This act required federa agenciesinvolved in the
dteration of abody of water to consult with the U.S. Fish and Wildlife Service (FWS) s0
asto consarve wildlife resources*® In 1968, the Corps changed its regulations to require a
“public interest” review of its proposed activities, in which it consgdered not only
navigationd effects, but dso ecologicd effects. The courtsin 1970 upheld the Corps

firgt public interest review standard when it denied a permit for thefill of 11 acres of
submerged land in Horida*

Up to this point, the Corps primary concern was atering nature to suit the needs of
humans, by draining swamps, contralling floods by building levees, and building piers

and bridges. With its new responsbilities for protecting the environment, the Corps found
itsdf in @ somewhat awkward position.” However, this was only the beginning of the
evolution of the Corps schizophrenic existence.

The Clean Water Act Expandsthe Corps Jurisdiction Over Wetlands

Nationa concern about increasingly polluted waters resulted in the federad Water
Pollution Control Act of 1972, also known as the Clean Water Act.*” The purpose of the
Act isto “restore and maintain the chemica, physica, and biological integrity of the
nation’ s waters.”“® Another god of the Act isto “achieve aleve of water quality that
serves to protect and encourage the propagation of fish and wildlife.”*°

" One observer noted the irony of placing the Corps, described as “the world’ s largest civil engineering
organization, ...asignificant despoiler of the environment,” in charge of protecting wetlands. (William L.
Want, op. cit., p. 2-9, footnote 6.)
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Congress assigned the responsbility for carrying out the Clean Water Act to two federa
agencies. the U.S. Environmenta Protection Agency (EPA) and the Corps. The principa
regulatory program of the Clean Water Act isthe Nationa Pollution Discharge
Elimination Sysem (NPDES), which is administered by the EPA. The Clean Water Act
prohibits the discharge of any pallutant into the “ navigable waters’ without an NPDES
permit. However, Section 404 of the Act dlots to the Corps the responsibility for issuing
permits for discharging materid into the waters of the United States, including wetlands.
The legidative history of the Clean Water Act explains that the Corps received this
authority for two reasons.® Fir, it dready administered the wetlands regulatory program
of the Rivers and Harbors Act, of which the Clean Water Act was to be an expansion.
Second, the Corps did not want its own extensive dredging and filling activities to be
regulated by any other agency.

Court decisons have regularly found that Congress intended the Corps to regulate
wetlands under the Clean Water Act,” dthough the statute does not use the term
“wetlands’ to define the Corps' regulatory jurisdiction. The area subject to regulation is
“navigable waters,” which is unhepfully defined in the Clean Water Act as*“waters of

the United States.”** Disagreements over what wetlands should be regulated, and the
extent of the Corps authority, have produced abody of case law on Section 404
jurigdiction. Although the SWANCC decison appears to signa anew direction, previous
court decisionsinitidly forced aresstant Corps to expand its jurisdiction, then later
supported the Corps as its expanded authority was challenged.

To regulate the nation’ s wetlands, the Corps’ jurisdiction expanded from covering the
higtorica *navigable waterways’ to include waters and wetlands that have only a subtle
connection to navigation, at most. This expansion required that the Corps demondrate a
relationship between regulated wetlands and interstate commerce.

Nexus Between Regulating Wetlands and Inter state Commerce

The Clean Water Act, like many other environmenta protection statutes, derives its
authority from the Commerce Clause of the U.S. Condtitution. Under the Commerce
Clause, Congress may regulate “ ...commerce with foreign Nations, and among the
severd States, and with the Indian Tribes.” 2 Since the 1930s, the Supreme Court has
broadly interpreted this “ Commerce Clause authority.”*® The breadth of Congress
Commerce Clause authority can be seen in Supreme Court decisons upholding federd
regulation of activities that have only indirect effects on interstate commerce, of isolated
activities that only affect interstate commerce when considered collectively, and of locd
activities that affect only one state.®*

The Corps definition of “waters of the United States’ relies on the relationship of waters
to interstate commerce. Until 1995, the courts have interpreted the Commerce Clause to

" Review of the Congressional Record by the Supreme Court and Circuit Courts have led to this conclusion.
Seefor example NRDC v. Callaway, U.S. v. Holland, and U.S. v. Riverside Bayview Homes.

In United Satesv. Lopez, (115 S. Ct. 1624. 1995) the Supreme Court determined in a’5-4 decision that the
federally regulated activity must be acommercial activity that substantially affectsinterstate commerce.
The SWANCC decision isthefirst application of this new commerce clause standard to environmental
regulation.
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dlow federd regulation of intrastate activity aslong asthe activity is part of aclass of
activities that has a“ substantia effect on interstate commerce.” Asits regulations
evolved, the Corps has come to define the waters of the United States to include amost
al natural water bodies, including wetlands when their “ use, degradation, or destruction
could affect interstate or foreign commerce.”** This approach extended the Corps
regulatory authority to wetlands, even though Section 404 of the Clean Water Act does
not use the word “wetlands.”

This expandve interpretation of Section 404 jurisdiction has been upheld by the Supreme
Court. In United States v. Holland,® the Court concluded that the Clean Water Act
extended federd jurisdiction to al waters that might affect commerce, without regard to
traditional navigability. The court held that tidelands are considered “ waters of the United
States,” and should be regulated under the Clean Water Act even though the dischargein
question was beyond the mean high water mark and therefore beyond traditiona
navigable waters. As areault, virtudly any areathat meetsthe Corps scientific criteria
for awetland (discussed below) has been within the Corps' regulatory jurisdiction.

Defining Jurisdictional Limits of Waters of the United States

Section 404 authorizes the Corps to require that people obtain permits from it before they
discharge dredged or fill materid into the navigable water s of the United States. Section
502 of the Clean Water Act defines the navigable waters to be “the water s of the United
Sates, including the territorid sees.” The chief issuein determining the extent of the
Corps 404 authority is defining the limits of “waters of the United States.”

After the Clean Water Act was passed, the Corps did not interpret the phrase “waters of
the United States’ to expand its wetlands jurisdiction. However, the EPA, Justice
Department, and severd federa courts disagreed. This dispute was resolved in NRDC v.
Callaway, in which the U.S. Digtrict Court ruled that the Clean Water Act required the
Corps to amend its regulations to provide expanded coverage of wetlands.>” The Corps
eventudly did so in three phases: Phase | included al waters subject to the ebb and flow
of the tides and/or waters susceptible to use in commercid navigation; Phase |1 included
al primary tributaries to the Phase | waters and lakes grester than five acres in surface
areg, plus al wetlands adjacent to these waters, Phase 111 included al other waters of the
United States. Phase 111 became effective on July 1, 1977.

Since Phase 111 took effect, there has been a continual battle over the Corps’ jurisdiction
and national wetlands policy. Some of the highlights are noted below:

Opponents of expanded Corps jurisdiction tried to restrict it through legidation. In
1976 and 1977, the House of Representatives passed a bill limiting the Corps
jurisdiction to traditiona navigable waters and adjacent wetlands. The billsfaled
in the Senate, dthough exemptions from regulation for certain farming, forestry,
and ranching activities passed.

" For amore complete description of the many memoranda and court cases that produced the Corp’s current
jurisdiction, see William L. Want, Law of Wetlands Regulation, pp. 2-11 to 2-20.
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In 1985, the issue of “adjacent” wetlands reached the Supreme Court. In U.S. v.
Riverside Bayview Homes, the Court upheld a broad interpretation of the Corps
jurisdiction that included areas saturated by groundwaeter in addition to those
saturated by surface water. The court noted in that decision that it was not
deciding whether the Corps had jurisdiction over isolated wetlands.”

In 1988, the Nationd Wetlands Policy Forum brought together industry
representatives and environmentaists, who endorsed a policy of “no net loss’ of
wetlands. Presdent Bush strongly endorsed this policy in his 1988 presidentia
campaign.

In August 1991, the Bush administration proposed sweeping changes to the way

in which federa agencies identified wetlands. The adminigiration stated that a
revison of the wetlands delineation manua, proposed in 1989, would grestly
expand the scope of protected wetlands to areas that were only modestly wet. The
adminigtration’s proposed changes generated more than 50,000 written comments,
and were not implemented at the end of the public comment period. The 1991
Energy and Water Development Appropriations Act, which funds the Corps,
included a provison prohibiting the Corps from using the manud proposed in

1989.

In August 1993, the Clinton Adminigtration announced severa wetlands policies,
including “no net loss’ of wetlands, regulations concerning excavationsin
wetlands, and guidance on establishing wetlands mitigation banks. It dso made
the Soil Conservation Service, in the Department of Agriculture, responsible for
wetlandsjurisdictiond determinations on agriculture lands under both the Clean
Water Act and the “Swampbuster” " program (the Food Security Act). The
adminigtration aso excluded “prior converted croplands’ from regulation. This
exemption excluded from regulation vast tracts of wetlands that had been drained
and converted to agricultural use prior to 1985.

In 1997, the Fourth Circuit handed down a decision invaidating severa
components of the Corps’ regulatory program. In U.S. v. Wilson,*® the court
reversed the crimind conviction, jal sentence, and heavy finesimposed by ajury
on areal edtate developer and two red estate companies. The wetlands in question
were more than sx miles from the Potomac River and hundreds of yards from the
nearest creeks. The court determined that the district court wasin error in
indructing the jury that the Clean Water Act regulates adjacent wetlands without
a surface connection to navigable or interstate waters. The court also ruled that
Sdecadting (depositing materia dredged in digging aditch in wetlands to the Side)
does not violate the Clean Water Act because it isnot an “ addition of
pollutants.”>° (The Corps has limited the application of this ruling to the Fourth

" Isolated waters are defined at 33 CFR 330.2(€) as wetlands that are not part of, or adjacent to, the surface
tributary system.

T Swampbuster is a disincentive program that indirectly protects wetlands by making farmers who drain
wetlandsineligible for federal farm program benefits.
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Circuit, which includes Maryland, North Carolina, South Carolina, Virginia, and
West Virginia)

In 1998, the Clinton Adminigtration released the Clean Water Action Plan. It
included agod of anet increase of 100,000 acres of wetlands annually by 2005.

According to the Corps' current regulations, the “waters of the United States” consist of
seven categories of waters®

(2) All waterswhich are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters which
are subject to the ebb and flow of the tide;

(2) All interstate waters including inter state wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds, the use, degradation or destruction of which could
affect interstate or foreign commerce including any such waters:

a) Which areor could be used by interstate or foreign travelers for recreational
or other purposes; or

b) Fromwhich fish or shellfish are or could be taken and sold in interstate or
foreign commerce; or

¢) Which are used or could be used for industrial purposes by industriesin
inter state commer ce;

4) All impoundments of waters otherwise defined as waters of the United States
under the definition;

5) Tributaries of watersidentified in paragraphs (1) through (4) of this section;

6) Theterritorial seas; and

7) Wetlands adjacent to waters (other than waters that are themsel ves wetlands)
identified in paragraphs (1) through (6) of this section.
Waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of the Clean Water Act (other than cooling ponds as defined in

40 CFR 123.11(m) which also meet the criteria of this definition) are not waters
of the United States.

8) Waters of the United States do not include prior converted cropland.
Notwithstanding the determination of an area’s status as prior converted
cropland by any other federal agency, for the purposes of the Clean Water Act,
the final authority regarding Clean Water Act jurisdiction remains with EPA.

With afew exceptions, the courts have generdly uphed the Corps regulations, affirming
its expanded jurisdiction to include®*

Usudly dry arroyos with only occasiond surface flows;,
Anisolated lake;
An isolated wetland;
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Wetlands adjacent to arecreationd lake used by interstate travelers,
Private lands flooded by releases from afederd dam;
A mangrove fores;
Hardwood bottomland;
Wetlands connected to waters of the United States by artificid ditches; and
An atificidly created wetland.

| solated Wetlands and the Migratory Bird Rule

In 1986, the Corps adopted what has become known as the “Migratory Bird Rule” ina
preamble to proposed regulations.” The rule listed several factors that would connect a
wetland to interstate commerce, thereby bringing the wetland within the Corps
juridiction. Thisrule provided that the Corps 404 jurisdiction extended to intrastate
waters.

@ That are or would be used as habitat by birds protected by migratory bird
tregties, or

(b) That are or would be used as habitat by other migratory birds that cross
datelines; or

(© That are or would be used as habitat for endangered species; or
(d) That are or would be used to irrigate crops sold in interstate commerce.®?

The question of whether the connection between isolated wetlands and migratory bird
habitat isa sufficient link to interstate commerce has been addressed by severa federa
court decisons. In Tabb Lakes v. United States, the Fourth Circuit court held thet the rule
needed to go through administrative rulemaking procedures, and that the Corps lacked
jurisdiction in gpplying the migratory bird test to require a Section 404 permit.®®* Although
the Fourth Circuit ruling is gpplicable only to the geographic region of the southeadt, in
practice, some Corps didtricts have avoided using the rule. Some digtricts use therule

only whenthere is a positive connection between wetlands that are in fact used by
migratory birds that cross state lines.®

A rdlingin Leslie Salt Co. v. United States appeared to have answered the question of
whether migratory bird habitat is a sufficient connection to interstate commerce to
warrant federd jurisdiction.® In 1990, the Ninth Circuit court held that the Commerce
Clause, and thus the Clean Water Act, is broad enough to extend the Corps’ jurisdiction
to loca waters that potentialy provide habitat to migratory birds and endangered species.
But the Court did not rule specifically on the question of the Corps’ authority over
isolated waters, dthough it found that adjacent wetlands were within the Corps
regulatory sphere. Subsequently, Ledlie Salt petitioned the U.S. Supreme Court to decide
whether the Corps had jurisdiction over isolated, non-navigable water bodies on its

" Therulewas included in the preamble to other regulations, but was never formally adopted through an
administrative rulemaking procedure.
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property adjacent to San Francisco Bay. The Court declined to consider Ledie Sdlt's
gpped and let the Ninth Circuit decison stand.

The question of Corps jurisdiction over isolated wetlands rose again with the case of
Hoffman Homes, Inc. v. Administrator, US Environmental Protection Agency.®® In
Hoffman Homes, the Seventh Circuit held that neither the Clean Water Act nor the
Commerce Clause authorizes regulation of isolated wetlands. Later, in 1992, the Seventh
Circuit st asdeits Hoffman Homes opinion, without explanation. In an additiona
confusng twi, in 1993 the Seventh Circuit held that EPA was authorized to issue
regulations giving it authority over isolated wetlands based on their potential effect on
interstate commerce. The court ruled, however, that EPA had improperly imposed a
$50,000 pendty on a developer under the facts of the Hoffman Homes case.®’

THE 404 PROGRAM

Section 404 of the Clean Water Act requires a permit from the Corps for activities that
would result in the discharge of fill into waterways and wetlands. Activities regulated
under this program include projects that would place fill for development, such as
congruction of dams and levees, bridges, and port facilities. Projects that would place fill
in waters to convert wetlands to agriculturad, forestry, or urban uses must dso obtain
permits under this program. The law exempts routine activities associated with farming,
ranching, and harvesting timber.”

The Corps 404 program is very decentrdized. Nine divisons and 36 digtrict offices
implement the permitting authority of the Clean Water Act. Permits are processed &t the
didrict level. In Cdifornia, there are three districts: San Francisco, Sacramento, and Los
Angeles. The didrict engineers typically make the find decision on wetlands
determination and issue permits.

Although the Corps carries out the day-to-day responsbilities of the 404 program, the
EPA manages the program. It develops policy, guidance for issuing permits, and
regulations, and handles adminidrative gopeds. Under some circumstances, the EPA can
make find juridictiona determinations. The EPA isthe only federd agency with veto
power over a proposed Corps permit — it has used its veto power 11 times since the
program began.®®

The Corps 404 program includes individua permits for more sgnificant and complex
projects, and nationwide, or genera, permits for actions that are smilar in nature and that
will have aminor effect on wetlands. Through the nationwide or generd permits, the
Corps dlows landowners to proceed with projects without having to obtain individua
permits. They are issued for five-year periods and must be renewed by the Corps.

" A recent Ninth Circuit Court decision determined that the practice of “deep ripping” soils was an activity
requiring a section 404 permit. The court’ s decision rested on the finding that deep ripping altered the
hydrological regime, thereby affecting the extent of waters of the United States. Also, the activity in
guestion was a change of use from rangeland to vineyards, not continuation of an existing practice. (Borden
Ranch v. U.S. Army Corps of Engineers and U.S. EPA, Ninth Circuit, No. 00-15700, Filed August 15,

2001)
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Typicaly, the Corps permit process begins with an application by an individua or
organization that wishes to fill an areafor development. To determine the extent, if any,

of jurisdiction on a property, the Corps performs a“jurisdictional determination.” The
determination is an assessment of whether the property at issue contains wetlands and
waters of the United States subject to Corps' jurisdiction. If there are jurisdictional
wetlands on the property, the Corps processes the permit following guiddines established
jointly with the EPA, known as the Section 401(b) guiddines.

Defining Wetlands

Wetlands are defined by the Corps' regulations as®

[T] hose areas that are inundated or saturated by surface or groundwater at a

frequency and duration sufficient to support, and that under normal circumstances

do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions.

Water isthe most important criterion, for without it, there could be no wetlands soils or
vegetation. Water drives oxygen from the soils to produce “hydric” or wetlands soils.
Mants that exist under conditions of inundation or saturation have adapted to growing in
soilsthet at least periodicaly lack oxygen. The plants and microorganismsliving in
wetlands soils quickly use up the available oxygen, leaving an environment without
oxygen. To survive in saturated soils, wetlands plants have devel oped specid adaptations.
These can be taking oxygen into their roots from the atmosphere, or metabolizing at a
dower rate to survive until the water recedes. Most plants without these adaptations
cannot survive in wetlands.

The Corps definition reflects the balancing act between science and policy that
permestes wetlands regulaion. Although it encompasses far fewer wetlands than the
reference definition suggested by the Nationd Research Council (see page nine),
according to the Environmenta Defense Fund, the Corps' definition * accurately reflects
scientific concepts of wetlands. It focuses on the biological test of whether saturation
occurs long enough to drive out vegetation that cannot survive in an environment without
oxygen. Furthermore, it dlows wetlands to be identified even in dry periods through
examinaion of the plants and soils”"°

In effect, this definition limits Corpsjurisdiction by restricting the qudifying wetlands. It
requires awetland to have evidence, or indicators, of three key criteriafor the Corpsto
assert jurisdiction: wetlands soils, wetlands plants, and water. By contrast, as discussed
on page ten, the FWS uses a definition that requires only one of the three criteriato infer
the presence of the others.

The Corps uses the “normd circumstances’ criterion to limit itsjurisdiction over certain
wetlands. In a Regulatory Guidance Letter (RGL),”* the Corps explained that they do not
intend to regulate areas that are not aguatic but that have an abnorma incidence of
aquatic vegetation. For example, some wetlands plants can survive in uplands areas
because the soils may be sdty. Further, the RGL states that the Corpsintendsto regulate
discharges into the aguatic system asit exists and not as it may have existed during a
previous period of time.
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The*normd circumstances’ criterion can dso be seen as an effort to counter the
incertive created by the definition to remove one of the three wetlands indicators, and
thus evade regulation. Some landowners have disked wetlands to €iminate aguatic
vegetation, or drained them to remove the water.© Using the “normal circumstances’
criterion, the Corps can assart jurisdiction if they have evidence that water or wetlands
vegetation is normdly present on aste.

Ddineating Wetlands

Ddinesting, or identifying, wetlands is a very controversd matter. Many wetlands,
particularly in Cdifornia, can be dry at some time (or even for prolonged periods), and
many species of plants found in wetlands can aso exist outside wetlands. One of the
chdlengesin identifying wetlands is to be able to identify wetlands with diverse
vegetation a al times of the year. A second difficulty isthat human disturbance of
wetlands further complicates identification of wetlands. Some wetlands have been
intentionally disturbed to evade regulation, while others are farmed during dry yearsor in
dry portions of the year. Many others have been dtered by changes to wetlands
hydrology caused by dams or levees. These may or may not still function as wetlands, by
providing habitat for waterfowl or filtering runoff.”

Throughout the 1970s and 1980s, wetlands scientists worked to develop fiedld manuals to
delineate wetlands. The Fish and Wildlife Service was the firgt to publish aclassfication
scheme for wetlands, The Classification of Wetlands and Deepwater Habitats of the
United States, in December 1979. Eventualy, four federd agencies developed similar
techniques. The Corpsfirg issued aManua for ddineating wetlandsin 1987. EPA and
the Soil Conservation Service subsequently issued separate manualsin 1988.

All the manuds established certain, and smilar, criteriafor awetland — vegetation, soils,
and periodic saturation of the root zone. Each manud included guidance on the kinds of
evidence that might be used to prove that these criteria were met. Each manual alowed
evidence of two criteria to establish the third. For example, evidence of soils and
vegetation would prove the hydrology. Or for disturbed stes, hydrology and soils could
prove that wetlands vegetation should normally be present.

In January 1989, the Corps, EPA, Fish and Wildlife Service, and the Soil Conservation
Service reeased a proposed Joint Delinesation Manud. The 1989 Manud established
dternative hydrology criteria, specifying severd indirect indicators that could be used, in
the absence of water, to identify awetland.”® The revised manud created an uproar, and a
flurry of Congressiond efforts to redtrict the Manua’ s jurisdictiona reach ensued.

" The practice of disking wetlands to avoid Corps jurisdiction has been so widespread that the Corps and
EPA issued the “Tulloch Rule” in an effort to control disking. In 1998, afederal court ruled that the Corps
and EPA lacked the authority to regulate “incidental fallback” of materials from disking and draining
activities. Since the rule was vacated, the agencies estimate that 20,000 acres of wetlands were ditched,
drained, and destroyed, mainly in the southeastern states. In addition, 150 miles of streamswere
channelized. The Corps and EPA prepared a new rule to regul ate these activities, which took effect January
17, 2001. The new rule amends the Corps and EPA regulations to establish arebuttable presumption that
the use of mechanized earth-moving equipment for land clearing, ditching, channelization, in-stream
mining, or other activitiesin waters of the U.S. will result in adischarge of dredged material.
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Opponents of the proposed requirements contended that the 1989 Manua expanded the
Corps jurisdiction to areas that were far from what the public considered to be aquatic
aress. Vice President Dan Quayle cdled it “one of the largest land grabsin modern
times.” The American Farm Bureau claimed it expanded the Corps wetlands jurisdiction
by more than 60 million acres. The Environmental Defense Fund contended that the
Manua did none of those things— insteed, it expanded the areas regulated only in afew
regions where the Corps had not been following its own 1987 Manud.”

At the request of the White House and the Council on Competitiveness, the four agencies
published a proposal in the Federal Register to gresatly restrict the scope of the Manudl.
Furious opposition met this proposa too, this time from the other sde. The proposa
would have required that a delineated wetland must have weter at the surface for ten to 20
days during the growing season. The opponents contended that wetlands vegetation grew
asaresult of saturated soils at the root zone regardliess of whether the surface was
inundated. They aso complained that the requirement to actualy find water at the surface
would, if donefairly, result in delays and planning difficulties because it would be
necessary to do the ddlineation only during the rainy periods.”” Meanwhile, President
Bush (thefirst) sgned alaw preventing the Corps from using the 1989 Manud in permit
applications. As aresult, the Corps and EPA use the 1987 Manudl.”

Section 404(b)(1) Guidelines

Once the Corps has established jurisdiction over wetlands on a property, it processes a
404 permit application according to the 404(b)(1) guidelines. These guiddines,
developed by the EPA, contain policies and standards, which the Corps applies when
reviewing permit applications for projectsin jurisdictiona waters.” They are applied
uniformly to al projects involving fill in wetlands, including isolated wetlands.

The Section 404(b)(1) guideines prohibit placing fill for non water-dependent projectsin
water bodies and wetlands. The guiddines require that projects avoid harming wetlands,
by using an dternate location or project. If that provesto beinfeasble, the guideines
then require minimizing effects on wetlands, and mitigation for the unavoidable effects.

One of the more redtrictive aspects of the guiddinesis the rebuttable presumption that
there are upland aternatives to projects that propose fill in wetlands and waters.” In other
words, the Corps will not issue apermit for placing fill into water bodies or wetlands
unless the permit gpplicant can demondirate that there is no practicable dternative that
would have fewer impacts on the aguatic ecosystem.”’ Practicable dternatives are then

" After the controversy over the 1989 interagency wetlands delineation manual and the 1991 proposed
revisions, the National Research Council was asked to assess the adequacy and validity of wetland
definitions, the basis for applying definitions through delineation manuals, the current knowledge of the
structure and function of wetlands, and regional variation among wetlands. Its report was published as
Wetlands: Characteristics and Boundaries, National Academy Press, Washington, D.C., 1995. The NRC
recommended that acommon delineation manual be prepared for use by all four federal agencies. The new
manual would draw from the strengths of the previous manuals, but would also incorporate a more regional
approach within aframework of national standards. So far, no new manual has been prepared.

" Black’sLaw Dictionary defines rebuttable presumption as “an inference drawn from certain facts that
establish a primafacie case, which may be overcome by the introduction of contrary evidence.”
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defined as being “ available and capable of being done after taking into consideration cogt,
exigting technology, and logistics’ in light of the purpose of the project. The aternatives
include activities that do not involve a discharge of dredged or fill materid into waters of
the United States.

The guidelines dso presume that, for projects that do not need to be in or near a* specia
aquatic gte,” there are available practicable dternatives that do not involve specid
aguatic sites.” Further, where afill project is proposed for awetland or other specia
aguatic Ste, dl of the practicable dternatives are presumed to have fewer adverse
impacts on the aguatic ecosystem.

The redtrictions on fill continue.” No fill in waters of the United States or wetlands may
be permitted if it:

Causes or contributes to any violation of state water qudity standards,
Violates any toxic effluent sandard or prohibition;

Jeopardizes the continued existence of species listed as endangered or threatened
under the federa Endangered Species Act, or resultsin the likelihood of destruction
or adverse modification of designated critical habitat (per the Endangered Species
Act);

Violates any requirement to protect any marine sanctuary.

Through the 404(b)(1) guiddines, developed by EPA under its regulatory authority and
implemented by the Corps, the Clean Water Act protects the ecological functions of the
waters of the United States. The restrictions on fill protect aguetic ecosystems and
wildlife dependent thereon from the effects of pollutants, and require the consideration of
the effects at different life sages. No fill can be permitted if it would have sgnificant
adverse effects on aquatic ecosystem diversity, productivity, and stability. These effects
may include the loss of fish and wildlife habitat, oss of the cgpacity of awetland to
assmilate nutrients, purify water, or reduce wave energy.

401 Certification

Although the Corps has the lead role in regul ating wetlands under the 404 program, the
gates have a complimentary role in determining the impacts of a Corps permit on water
quality. Under Section 401 of the Clean Water Act, states must determine whether any
Section 404 permit issued by the Corps complies with state water qudity standards. This
includes permits for discharging dredged or fill materid, levee congtruction, channd
clearing, and fill of wetlands or other water bodies for developing land. The State may
issue, with or without conditions, or deny certification for permits issued by the Corps.
According to one observer, “water qudity certification has dlowed many satesto
exercise regulatory control over wetlands, without the expense of establishing
independent state permitting, monitoring, and enforcement programs.” ”®

" Special aguatic sitesinclude sanctuaries and refuges, wetlands (as defined in 40 CFR 230.31), mud flats,
vegetated shallows, coral reefs, and riffle and pool complexes.
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The 401 certification program istriggered only by permit gpplications under the federd
Section 404 program. Thus, the scope of a stat€' s authority under this mechanism
depends on the scope of federa regulatory permitting authority. Apart from this federa
law, gates have broad authority to regulate watersin their jurisdiction.

Coordination with Endangered Species Act Requirements

Although the Corpsisthe primary regulator of land use activities that affect wetlands, the
U.S. Fish and Wildlife Service (FWS) dso has an important role. The FWS operates

under anumber of gatutory authorities including the Fish and Wildlife Coordination Act,
the Endangered Species Act (ESA), the Estuary Protection Act, the Migratory Bird Act,
the Marine Mammal Act, the Land Use and Water Conservation Fund Act, and the
National Environmental Policy Act. FWS' basic responsibilities are to protect the
nation’s naturd resources, including migratory birds, fresh water fish, and endangered
gpecies. The FWS maintains the Nationdl Wildlife Refuge System that includes many

gtesin Cdifornia, including the Klamath Basin, San Diego, Centrd Vdley, and San
Francisco Bay refuge complexes.

In wetlands regulation, the FWS' roleisto review proposed permits to determine the
potentid effects on wildlife and habitat. In particular, the FWS determines whether a
project permitted by the 404 program might affect afederaly listed threatened or
endangered species or their designated critical habitat. If not, then the FVS decison is
put in writing and the coordination process ends. If a project might affect alisted species
or its habitat, then the Corps and the FWS conduct a* Section Seven Consultation.” This
forma consultation process, required by the ESA, alows the FWS 45 daysto prepare a
biologica opinion. In the biologica opinion, the FWS analyzes the possible effects of the
project and identifies dternatives that would not harm the species or its habitat. It can
include a statement of “incidentd take’ that describes how the project might harm the
species or its habitat without jeopardizing the listed species. The Corps must incorporate
the terms and conditions of the incidental take statement as permit conditions.

The extent of FNVS involvement depends on the species and habitat affected by the
wetlands project, as well asthe extent of federd involvement in the project. If there are
no rare, threatened, or endangered species involved, then the FWS' roleislimited to
recommending actions to minimize or mitigate for harmful impacts on wildlife resources.
If thereisno federd permit or funding involved, the ESA has no provison that triggers
FWS review of aproject. State or local agencies frequently notify the FWS of a proposed
project through the public notice requirements under the Cdifornia Environmenta

Quality Act (CEQA) or other statutes. If that occurs, and there are listed species or
critical habitat involved, then the project proponent must obtain an “incidenta take’
permit under Section Ten of the ESA. The incidenta take permit requires the preparation
of ahabitat conservation plan (HCP)."

" The process for obtaining an incidental take permit and getting an approved HCP is considered to be more
complex than the consultation process with the Corps and FWS. The permit and HCP must satisfy FWS
criteriafor protecting the listed species, and must be reviewed under the National Environmental Protection
Act (NEPA), aswell as under the California Endangered Species Act (CESA) if the speciesin questionis
also listed by the state. CEQA review and compliance is also required. The consensus in the regulated
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OTHER FEDERAL AGENCY ROLESIN WETLANDS MANAGEMENT

The primary regulatory program for wetlands is that conducted by the Corps of Engineers
and the EPA under Section 404 of the Clean Water Act. However, a number of other
federd agencies have responsbilities for reviewing and commenting on proposed

permits. Other agencies have independent programs for preserving and acquiring habitat,
or for managing wetlands.

The various federa agencies and their roles are briefly described below. This summary is
based on the San Francisco Estuary Project’ s Satus and Trends Report on Wetlands,
1991. Additiond details of these agencies activities may be found in that document, as
well asin Cylinder et d, Wetlands Regulation: A Complete Guide to Federal and
California Programs.

National Marine Fisheries Service. The NMFS shares with the FWS the respongbility
for ligting species under the ESA. For marine, estuarine, and anadromous fish and marine
mammals and their habitats, NMFS reviews projects and carries out the biological
consultation and incidental take provisons of Sections 7 and 10 of the ESA.

National Resource Conservation Service. The Nationa Resource Conservation Service
(NRCS), under the Department of Agriculture, isinvolved in soil andyssand eroson
control, providing technical assstance to farmers, river basin surveys, and small
watershed projects. NRCS serves as staff to the Local Resource Conservation Didtricts,
and is responsible for the wetlands conservation activities authorized in the Farm Bill.
The “ Swampbuster” program discourages further conversions of wetlands to agricultura
purposes. Under Swampbuster, commodities produced on wetlands converted to
agriculture after December 1, 1985 are indligible for federd price support payments. The
Conservation Reserve Program sets aside highly erodible croplands for aperiod of 10
years. The program is voluntary, and payments to farmers are established by individua
bid. Former wetlands experiencing wind erosion and buffer strips adjacent to streams,
lakes, and wetlands are both digible.

U.S Bureau of Reclamation. The Bureau isthe “federa eguivaent to the Cdifornia
Department of Water Resources.” ! Beginning in the early part of the 20" century, the
Bureau carried out projects to drain vast acreage of wetlands throughout Cdifornia, and
assg in ther conversion to agriculture. In addition to operating the pumping plant in the
Southern Delta for the Centrd Valley Project, the Bureau operates the Delta Cross
Channd, which moves Sacramento River water more efficiently toward the pumps. The
Bureau has been amgjor federd partner in the CalFed process, reflecting their rlatively
new role in resource management. The Bureau aso participates in efforts to manage and
protect the Suisun Marsh from development and further degradation to its water quality.

Federal Emergency Management Agency, (FEMA) provides ass stance to the state in the
event of natural disasters. FEMA has developed specific policies for areas subject to
recurring flooding, such as the Delta. FEMA now requires hazard mitigation and

floodplain management plans for areas that have been declared federal disaster areas and

community appearsto be that they would prefer to deal with the Corps than to go through the incidental
take permit process.
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received federd assistance. Executive Order 11988, Floodplain Management (1977) was
specificdly amed a discouraging development in floodplains and thereby reducing the
frequency of flood disasters.

EFFECTIVENESS OF THE 404 PROGRAM

According to program data compiled by the Corps,*? the agency received an average of
64,500 permit requests annualy, nationwide, from 1996 to 1999. Of those, more than 84
percent of projects were authorized under nationwide permits.” About seven percent were
required to obtain individua permits. Only 0.3 percent of applications for individua
permits were denied. In FY 1999, the Corps issued permits for 21,556 acres of wetlands
impacts (30 percent lessthan in FY 1998). Those permits required that 46,433 acres of
wetlands be restored, created, enhanced, or preserved as mitigation for the authorized
losses.

Controversy and criticism have dogged federa regulation of wetlands throughout its
exigence. Although Congress has not enacted major changes to the Clean Water Act
gnce 1977, it has been aforum for debates on wetlands issues. Numerous wetlands bills
have been introduced in recent Congresses, but none have been enacted. A recent
Congressiona Research Service report summarized the two sides in the debates over
wetlands issues asfollows:

“Environmenta interests and wetlands protection advocates who have been
pressing for grester wetlands protection by improving coordination and
congstency among agencies and levels of governments, and strengthened
programs, and

Others, including large landowners, farmers, smdl businessmen, and individuds
who own smdl parces of land, who counter that protection efforts have gone too
far, and that wet areas that provide few wetland va ues have been aggressively
protected. They have been especidly critica of the Corps and the EPA for
administering the 404 program in an overzedlous and inflexible manner.”83

Between 1988 and 2001, the U.S. Generd Accounting Office (GAO) issued 4 reports on
the Corps adminigtration of the 404 program. Their concerns range from the delinegtion
of wetlands and the scope of the Corps’ regulatory authority to the qudity of information
available to monitor and evaluate the program. The maor issues are highlighted below.

Program Administration

In 1988, the GAO issued acritica report on the Corps administration of the program.®*
The GAO found that the Clean Water Act did not give the Corps the authority to regulate
the activities that cause most wetland losses. (Section 404 regulates discharges of
dredged or fill materidsinto wetlands. It expressy exempts normd farming, ranching,

and forediry activities, dthough these activities caused most wetlands losses when

" A general permit can apply regionally or nationwide. It is apermit by rule for activities with minor
impacts or groups of similar activities.
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Congress passed the Clean Water Act. It dso does not affect activitiesthat drain
wetlands)) The GAO aso questioned whether the Corps was doing dl that it could to
protect wetlands under its Clean Water Act authority. In addition, GAO found that
neither the Corps nor the EPA maintained comprehensgve information on the program’s
impact on wetlands. Disputes between the Corps and the resource agencies (such asthe
FWS) were common, with the resource agencies maintaining that the Corpsfailed to
delineate wetlands boundaries broadly enough. The resource agencies also maintained
that the Corpsfailed to condder the cumulative impacts of its permitted activities, and
that the Corps failed to properly implement the 404(b)(1) guidelines requirements to
consder practicable dternatives to development in wetlands.

GAO recommended that the Corps do the following to improve the program:

Work with EPA to develop a basdline from which to determine the extent of the
program’ s impacts on wetlands;

Work with EPA and the FWS to develop consistent and workable procedures for
wetlands delinegtions, consdering practicable dternatives to filling in wetlands,
and dlowing resource agencies to gpped didrict engineers permit decisons.

In 1993, the GAO revisted the Corps administration of the 404 program and found that
the Corps had not made much progress in addressng the earlier sudy’s
recommendations®> Only in 1992 did the Corps announce thet it would change its
reporting system to collect needed basdline information on the extent to which the 404
program controlled development of wetlands. The controversial 1989 delineation manud
and 1991 proposed revisions were withdrawn, resulting in no progress on the ddlinegtion
problem. At the time GAO issued its report, the Corps, EPA, and FWVS were il
negotiating guidance for considering practicable dternatives to projects and studying
ways to assess the cumulative impact of 404 permit decisions.”

Progresson “No Net L oss”

Since the Clean Water Act was passed, the rate at which wetlands are destroyed has
dowed considerably. According to the inventories of the nation’s wetlands prepared by
the FWS, between the 1950s and the mid-1990s, the estimated rate of wetland converson
(loss) declined from 458,000 acres per year to about 58,500 acres per year.® Despite
these positive results, the 404 program (in combination with other state and federa

efforts) has not yet met the goal of “no net loss” of wetlands.”

" Later that same year, the Corps and EPAjointly issued field guidance (Regulatory Guidance Letter 93-02)
to establish the level of analysisrequired of practical alternatives. Generally, the more complex the project,
the greater the amount of information and level of analysisthat is required to determine whether practicable

alternatives exist.

TInitslatest report on the status and trends of wetlands, the FWS estimated that 105.5 million acres of
wetlands remained in the conterminous United States in 1997. Between 1986 and 1997, the net | oss of
wetlands was 644,000 acres. Urban devel opment accounted for 30 percent of all wetlands | osses; 26
percent resulted from conversionsto agriculture; 23 percent from silviculture, and 21 percent from rural
development. Freshwater wetlands accounted for 98 percent of the wetlands converted to other uses. FWS
attributes the decreasing | oss of wetlandsto avariety of factors, including the “enforcement of wetland
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The GAO quedtioned the vdidity of the FWS' wetlands acreage figuresin its 1998
report.?” After studying the 36 federal agencies that conduct wetlands-related activities,
the GAO concluded that the consistency and reliability of wetlands acreage datais
questionable. Although both the FWS and the NRCS maintain inventories of wetlands,
their published estimates of remaining wetlands and wetlands losses are not consgtent.
Further, the GAO found that there is no single set of wetlands acreage data that could be
used to determine the nation’s progress in meeting the god of “no net loss”

The Corps has been criticized for failing to aggressvely protect wetlands. According to a
recent article in the Washington Pogt, the Corps issues more than 80,000 generd permits
each year for work on wetlands with virtualy no review. Of the properties that it does
review, it finds “no significant impact” and approves projects about 99 percent of the
time. In particular, the Post reported that the Corps failed to consider the cumulative
environmental damages of the approved projects. The commander of the Corps, Generd
Robert B. Flowers, vowed that the Corps will focus more on cumulative effects and will
do more to mitigete the environmental damage of the projects it approves.

Effectiveness of Compensatory Mitigation

Mitigation — the creation or enhancement or restoration of wetlands as a condition of
obtaining a development permit — has become increasingly important in the 404 program.
It allows projects to proceed that entall fill in wetlands, while requiring the project
proponent to create, enhance, or restore wetlands elsewhere. These mitigation efforts can
occur through purchasing credits in mitigation banks, by making in-lieu fee arrangements
with public or non-profit organizations, or ad hoc arrangements.

Two recent studies have taken issue with the Corps gpproach to compensating for
wetlands destroyed by permitted projects. In May 2001, the GAO issued a report
addressing the in-lieu fee option.®® Under the in-lieu fee approach, fees from developers
were used to restore, enhance, or preserve wetlands. In some cases, wetlands were
created with the fees. Between 1998 and 2000, devel opers paid more than $39.5 million
to in-lieufee organizations  to compensate for more than 580 acres of adversdly affected
wetlands. GAO concluded that it is uncertain whether in-lieu fee mitigation has been
successful because:

Corpsofficidsin 11 of 17 didrictswith the in-lieu fee option said that the number
of wetland acres restored, enhanced, preserved, or created by thein-lieu fee
organizations equaled or exceeded the number of wetlands acres adversely
affected. However, data submitted by more than haf of those digtricts did not
support these claims.

protection measures and the elimination of some incentives to drain wetlands. In addition, public education
and outreach efforts about the values and functions of wetlands, private initiatives, coastal protection
programs, and wetlands restoration and creation efforts have hel ped to reduce overall wetlands losses.”

" The GAO does not list or define the in-lieu fee organizations specifically, but distinguishes them from
mitigation banks. Both types of organizations provide similar mitigation services, except that banks sell
creditsin the mitigation site. Often, the two types of organizations were found to compete for mitigation
fees within the same Corps districts.
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Officids from nine of the 17 digtricts said that functions and economic vaues lost
from the adversdly affected wetlands were replaced at the same level or better
through in-lieu mitigation. However, officids in more than haf of those didtricts
acknowledged that they have not tried to assess whether mitigation efforts have
been ecologicaly successful.

In addition, the GAO found that oversght of mitigation affairs was lacking in more than
hdf the digtricts using the various mitigation arrangements. Corps personnd disagreed on
whether responghility for the ecologica success of mitigation rests with the fund
recipient or the developer.

Another study of the Corps mitigation program, published in July 2001 by the Nationa
Research Council (NRC), found that the program fails to meet the god of no net loss of
wetlands functions.® In particular, the NRC report found that the Corps does not
adequately monitor and enforce mitigation requirements. Further, the NRC concluded

that projects congtructed artificialy do not replace the functions of naturaly occurring
wetlands. According to the NRC report, devel opers obtained permits to develop about
24,000 acres of wetlands between 1993 and 2000, and are required to create 42,000 acres
of wetlands. Unfortunately, the Corps has not followed up to ensure that the wetlands
creation projects were completed.

On October 31, 2001, the Corpsissued a Regulatory Guidance Letter on mitigation
procedures. The new guidance outlines additional procedures for Corps staff to follow in
determining mitigation requirements and ensuring that the mitigation actudly occurs.
According to the Corps, the new policy isintended to respond to the NRC
recommendations. The guidance requires Corps staff to evaluate wetlands losses and
mitigation in the context of the whole watershed. It o requires permittees to provide a
mitigation and monitoring plan, and financid assurances that the mitigation project will
occur. However, one of the more controversa provisions alows developersto use dry
land to partialy offset wetlands lossesiif that land helps protect remaining wetlands. In
addition, in some cases, developers can mitigate for wetlands losses by bolstering the
protection of existing wetlands. This approach would seem to dlow anet decline of
wetlands acreage. As reported in an article in the Los Angeles Times, afederd officia
said: “If they fill an acre and preserve an acre, you've had aloss of an acre.”*

EFFECT ON CALIFORNIA’SWETLANDS

In practice, the Corpsisthe primary regulator of wetlands throughout Cdiforniawith
jurisdiction over most waters and wetlands in the state. Prior to the SWANCC decision,
wetlands were broadly defined by regulation and case law to include areas that are far
from navigable waters, both in distance and function. The Corps asserted jurisdiction
wherever the destruction of the wetland could have an adverse impact on interstate
commerce. The presence, or potentia presence, of migratory birds was assumed to create
asufficient connection to interstate commerce to warrant federa regulation. Thus,
wetlands in Cdifornia that fell within the Corps regulatory program included vernd

pools, intermittent streams, desert playa lakes and oases, st ponds, and wetlands created
by the discharge of treated wastewater. In effect, dmost no wet areawas outside of the
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Corpsjurisdiction before SWANCC. But the actud effect of the 404 regulatory program
isunclear.

Corps Permitsin California

During the mid-1990s, when wetlands regulation last emerged as anationa controversy,
the Environmental Working Group, a nonprofit organization, conducted a study of the
Corps permit data.®? They found that:

The mgority of dl gpplications for wetlands permits were granted between 1988
and 1994. Of the 3,762 permit gpplicationsin California, 215 (5.7 percent) were
denied. Of those 215 permits, 112 were associated with one project proposed by
the Cdlifornia Department of Water Resources.” This project was denied by the
Corpsin 1993. Other than this project, only 103 permit applications were denied,
or about 15 denias each yesr.

Of the 215 permit denids, 193 (89 percent) werein four counties: San Luis
Obigpo (84 denids), Los Angeles (49 denids), Santa Barbara (46 denids), and
Ventura (14 denials).

Many Cdifornia counties hed little or no wetlands permitting activity of any kind.
Twenty-two counties had between one and five individua permit agpplicationsin
the seventyear study period. In Six counties, one or more generd permits were
issued but no individua permits were issued, denied, or withdrawn. '

Requests for more recent data produced mixed results at the three Corps’ officesin
Cdifornia Each Didrict office maintains a database with information about the leve of
wetlands permit activity and acres affected from 1988 through the present. However,
according to several Corps staff, the datais not terribly reliable as some project managers
faled to enter datafor al projects, and there was no consistency about the data that was
entered into the database. In particular, while some project managers noted that the
permits involved isolated wetlands or verna pools, others did not provide this
information. Thus, it is not possible to determine (without more extengve research than is
possible for this paper) the effect of the Corps program on the types of wetlands affected
by the SWANCC decision.

Questionable data quality asde, the Research Bureau obtained the following information
under Freedom of Information Act (FOIA) requests:

The Sacramento Didtrict received permit applications for 3,706 acres of fill in
non-tidal wetlands between 1988 and 2001. Of these, the Corpsissued permits for
1,623 acres of fill and required 3,014 acres of mitigation. Enforcement actions
addressed 48 acres of illegd fill.

" The DWR project was described in the Corps' data as a“trenched water crossing” that would have
affected at least 13 creeks and other water bodies.

T General Permits constitute the bulk of all wetlands permits. General permits require little Corps review
and are approved in afew days or weeks. Individual permits are for larger or more complex projects and
require greater scrutiny by the Corps. Some individual permits may place restrictions on a development
project to minimize or compensate for any damage to the wetlands.
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The number of permitsissued by the Sacramento Didtrict for fill in isolated
wetlands or verna pools rose between 1988 and 2000. In 1988, one permit was
processed for 41.5 acres of fill, requiring 41.1 acres of mitigation. The pesk level
of activity occurred in 1999, when the Corps issued 26 permits for 23 acres of fill
and required 27 acres of mitigation.

The San Francisco Didtrict received permit applications for 2,694 acres of fill in
non-tidal wetlands between September of 1996 and September 2001. Of these, the
Corpsissued permits for 2,654 acres of fill and required 3,810 acres of mitigation.
The San Francisco Didrict did not provide data for isolated wetlands and verna

poals.

The Los Angdles Didtrict did not respond to the Research Bureau' s FOIA request
for data.

404 and San Diego Vernal Pools

Between 1850 and 1988, San Diego County lost 92 percent of its verna poolsto urban
development and agriculture.®® Additiona losses were expected by 1990, as many
development projects were approved and ready to begin congtruction. A DFG study of
the actua and expected verna pool losses between 1979 and 1986 found that the Corps
404 permit program dlowed ardatively lower rate of destruction of verna poolsin San
Diego County.* The study compared vernd pool losses resulting from projects reviewed
and approved under four different regulatory jurisdictions:

1. Thosewithin the City of San Diego and subject to individua Corps 404 permits;

2. Thosewithin the City of San Diego, subject to the Corps nationwide 404 permits,
reviewed through the CEQA process, and subject to the City’s Verna Pool
Preservation Plan;

3. Those on federdly owned land, primarily U.S. Navy; and

4. Those within jurisdictions other than the City of San Diego, including San Diego
County.

The comparison study found that the Corps individua permit requirements preserved
more vernd pools (74 percent) than did nationwide permits combined with the City of
San Diego’ s requirements (21 percent). Navy projects, reviewed by the Corps and the
FWS, resulted in aloss of eight percent of vernd pools. Projects outside of the City,
subject to CEQA review only, resulted in aloss of 13 percent of vernal poals. It should
be noted that respongibility for these wetlands losses cannot be apportioned to City,
County, Navy, or Corps permitting standards. The study did not provide enough
information about the projects under review, nor the standards and mitigation
requirements used by the City, County, or the Navy. Although the results suggest thet the
404 program had a positive effect in preserving verna pools, it does not prove that the
404 program is the best approach to protecting such wetlands.
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Farmland Exemptions

Routine farming activities are not regulated by the Corps, even though draining wetlands
for agricultural uses caused the mgjority of the nation’s wetlands losses. In Cdifornia,
agricultural conversion was responsble for about 95 percent of the net loss of freshwater
wetlands between 1939 and the mid-1980s. Section 404(f) of the Clean Water Act
specificaly exempts routine agriculture and siviculture activities, including “plowing,
seeding, cultivating, minor drainage, harvesting for the production of food, fiber, and
forest products, or upland soil and water conservation practices.” Congtruction of farm or
stock ponds, irrigation and drainage ditches, and the maintenance of those facilitiesis

also exempt. In addition, the Corps exempts “ prior converted croplands’ (wetlands
modified for agricultura purposes before 1985) from regulation under Section 404.

With Cdifornia’ s enormous agriculturd sector, agriculturd exemptions diminate a
substantia portion of the state from the requirements of the 404 program. The acreage
dedicated to agriculturd and Slvicultura uses can serve as arough estimate of the effect
of thisexemption. Of Cdifornia s gpproximately 11.4 million acresin agriculture, more
than 3.9 million acres are planted in field crops, including hay, corn, cotton, and whest.
Nearly one million acres are planted in grapes. The U.S. Forest Service owns
goproximately 20.4 million acres of land, of which gpproximately 13.4 million acres are
conifer and hardwood forests. Approximately 14 million acres of forested lands are
privately held. In summary, based on broad land use categories, roughly 38.8 million
acres (just over athird) of Cdiforniamay be exempt from 404 jurisdiction for “normal”
agricultural and forestry practices®

Two recent Ninth Circuit Court decisons may subgtantialy narrow the agricultura
exemptions, thereby subjecting more agricultura land to the requirements of the 404
program. Initsruling in Borden Ranch v. United States Army Corps of Engineers and
U.S Environmental Protection Agency, the court determined that “deep ripping”” isnot a
routine agricultura activity because it converts ranch land to orchard and vineyards. The
court found that deep ripping in “waters of the United States’ discharges materid, and is
properly regulated under Section 404. In Borden Ranch, the Corps had prohibited the
landowner from deep ripping acreage that contained verna pools and swales.

Borden Ranch could substantialy increase the amount of land subject to the Corps
regulatory purview in Caifornia. A common practice to prepare land for planting
orchards and grapes, deep ripping has become controversid as landowners employ it to
convert range and pastureland to vineyards. Vineyard plantings have been increasing
throughout the 1990s, with new plantings of wine grapes ranging from 17,743 acresin
1993 to a high of 46,916 acresin 1997.%" Assuming that these lands contained some

" “Deep ripping” isa procedure to |oosen up soils to allow orchard and vineyards to grow. It consists of
dragging four- to seven-foot long metal prongs behind atractor or bulldozer to gouge through the
restrictive clay soil layer. Water that was retained by the clay soils can drain after the deep ripping, and
thereby eliminate any wetlands.

" The total amount of land in Cal ifornia planted with wine grapesis now 568,000 acres, more than half the
total grape acreagein the state.
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wetlands, such as intermitten*t streams or grassy swaes, a 404 permit would be required,
according to Borden Ranch.

A second ruling, Headwaters Inc. v. Talent Irrigation District,®” will dso expand 404
jurisdiction over agricultura lands. In this decison, the Ninth Circuit Court determined
that irrigation cands are tributaries of waters of the United States. Although the Corps
has exempted irrigation cand's from 404 requirements, the Court found that cands
exchanged water with natural waters that are tributaries to waters of the United States.
Thus, the Court concluded that canals are subject to Corps 404 permit requirements as
well as weter pollution control permits under the National Pollution Discharge
Elimination System (NPDES) program.

" The SWANCC decision will affect the extent of the effect of Borden Ranch. The Ninth Circuit noted that,
asaresult of SWANCC, deep ripping invernal poolsis not subject to 404 requirements, but that the Corps
was within its authority to regulate the swales. The court did not address whether the Corps could establish
jurisdiction over the vernal pools by demonstrating a hydrological connection to navigable waters.
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Chapter Three: The U.S. Supreme Court’s Opinion in
SWANCC

On January 9, 2001, the U.S. Supreme Court issued a decision that limited the application
of the Clean Water Act. In Solid Waste Management Agencies of Northern Cook County
v. United States Army Cor ps of Engineers, (SWANCC), the Court ruled that the Corps
does not have authority under Section 404 of the Clean Water Act to regulate intrastate,
isolated, non-navigable waters on the grounds that such waters provide habitat for
migratory birds®® In a’5-4 decision, the mgority found that Corps exceeded its authority
under the Clean Water Act when it refused to issue a permit for fill in isolated ponds. The
Court construed the Clean Water Act to apply only to “navigable’ weters, their

tributaries, and wetlands adjacent to those tributaries. In restricting the waters and

wetland areas subject to federal regulation under the Clean Water Act, the decison also
narrows the areas and activities subject to Sate certification under Section 401.

By determining that Congress did not intend to regulate isolated wetlands under the

Clean Water Act, the Supreme Court shifted the regulatory burden to states and loca
governments. Some view this change as relief from overzedous federd intervention into
locd land use planning, and an gppropriate delegation of land use control to states and
local governments. Others view this shift as “upsetting amost 30 years of cooperative
efforts between state and federd governments to protect the nation’s aguatic resources.”#°
Some wetlands advocates see the decision as removing the only obstacle to the
development of fragile and dwindling wetlands. The fate of the isolated wetlands no

longer regulated by the Corps will depend on individua states. Each state will handle the
responsihility differently.*®

Some observers believe that this decison sgnds that difficulties lie ahead for a suite of
federd environmenta protection programs, including endangered species consultations
(Section 7 of the Endangered Species Act) and the National Pollutant Discharge
Elimination System or NPDES program (Section 402 of the Clean Water Act). These
programs, like the Section 404 program, rely on the Commerce Clause for federa
authority to protect the environment. These programs frequently restrict the extent to
which landowners can develop their property in order to protect fish, plants, and wildlife
that do not observe state boundaries.

Other observers see this decison as a necessary restraint on afedera agency that has
overstepped its bounds. Groups that filed amicus briefsin the SWANCC casg, such asthe
Defenders of Property Rights and the National Home Builders Association, believe that
the Migratory Bird Rule dlowed the Corpsto cdlam jurisdiction over the “eight million

U.S. isolated wetlands not connected to any water body.” Because “al places on earth are
subject to bird use,” these organizations believe that the Migratory Bird Rule dlowed the
Corps to intrude on the authority that states and loca governments have traditiondly
exercised over loca land use™®* Justice Rehnquist reflected their sentiments when he
wrote: “Permitting [the Corpg to claim federd jurisdiction over ponds and mudflats

fdling within the Migratory Bird Rule would <o result in a ggnificant impingement of

the states’ traditiond and primary power over land and water use.” %2
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The SWANCC decision could be seen as an indication that the Court istaking a
relatively narrow view of the appropriate scope of Congressiona powers over
environmenta problems. One observer noted that recent Court holdings force
environmenta issues to be viewed as commercia issues, when Congress did not intend
for them to work that way. Every instance of federd regulaion mugt, under this
interpretetion, be justified by controlling an economic activity that substantialy affects
interstate commerce. This approach creates a mismatch between the important national
problems (water pollution and loss of wildlife) that Congress presumably intended to
address through the Endangered Species Act and Clean Water Act, and the somewhat
narrow authority that the Court is allowing for the exercise of federa power.'%

This secti on*WiII describe the Court’ s rationde, and the mgority and minority opinionsin
SWANCC. It will dso describe the nationd impacts of the decison, aswell asthe
Corp’'sand EPA’s preiminary response.”

THE MAJORITY OPINION

In the SWANCC casg, the Corps had refused to issue a permit to agroup of lllinois cties
and villages that wanted to develop a solid waste disposa site on an abandoned sand and
graved pit that contained ponds used by migratory birds. A consortium of solid waste
management agencies filed suit againg the Corpsin federd Didrict Court, claming that
the Corps did not have jurisdiction. The Digtrict Court ruled for the Corps. The solid
waste agencies then gppeded to the U.S. Court of Appeals for the Seventh Circuit, which
aso ruled for the Corps. The agencies then appealed to the U.S. Supreme Court, which
accepted the case and overturned the District Court and the Court of Appedals. The
mgority opinion was written by Chief Justice Rehnquist, and was joined by Justices
Thomeas, Scalia, O’ Connor, and Kennedy.

The Court held that the Corps had exceeded its authority under Clean Water Act Section
404(a) to regulate the discharge of dredged or fill materid into the “ navigable waters’ of
the United States. The Clean Water Act defines “navigable waters’ as “waters of the
United States.”*** Since 1977, the Corps' regulations have defined “waters of the United
States’ to include;

“other waters such as intragtate lakes, rivers, sreams (including intermittent
streams), mudflats, sandflats, wetlands, doughs, prairie potholes, wet meadows,
playalakes, or natural ponds, the use, degradation or destruction of which could
affect interstate or foreign commerce....” 1%

The Court did not ater this definition of “waters of the United States.” But it did strike
down the Migratory Bird Rule, which asserts jurisdiction over wetlands on the basis thet
they are or may be used as habitat by migratory birds.

" This section is not intended to be a detailed legal analysis of the opinion. For such, see Jon Kusler's
analysis of the SWANCC decision and the Morrison & Forester, LLP, analysis of SWANCC, both of
which are in the bibliography. In addition, the March/April 2001 edition of the National Wetlands
Newsletter, published by the Environmental Law Institute, has several articles on the SWANCC decision.

" The Supreme Court’ s decision is available on-line. Please see the Reference Chapter at the end of this
report.
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I nter state Commer ce and Navigable Waters

The mgority found that the Interstate Commerce Clause of the U.S. Condtitution was not
broad enough to extend the Corps’ jurisdiction to isolated waters because they are habitat
for migratory birds. Under the “cumulative effect” doctrine, federal agencies may

regulate a purely intragtate activity if the activity is part of aclass of activities that
substantialy affects interstate commerce.'*® In past decisions, the court has found that the
protection of migratory birdsisa“nationd interest of very nearly the first magnitude.”*’
The Court of Appeds, in its decison upholding the Corps jurisdiction in this case, noted
that millions of people spend over abillion dollars annually on recregtiond pursuits
relating to migratory birds, including bird watching, hunting, and travel. Nonetheless, the
mgority of the U.S. Supreme Court found that these arguments raised “ substantial
condtitutiona questions’ and that the precise object or activity that, in the aggregate,
affects interstate commerce would need to be evaluated.'*®

In the end, the mgjority opinion determined that the Clean Water Act properly appliesto
navigable waters and their tributaries, and wetlands adjacent to each. The Court
concluded that nothing in the history of the act “sgnifies that Congress intended to exert
anything more than its commerce power over navigation.”*%°

Congressional Intent

In reaching its decision, the Court addressed Congressiond intent in passing the Clean
Water Act.**® The Court suggested that a clear indication of intent was needed in this
case, where “an adminigtrative interpretation of a statute invokes the outer limits of
Congress power.” ! Finding that there was not a clear indication of Congressond intent,
the Court declined to defer to the Corps’ interpretation of the statute as alowing
jurisdiction to be asserted over isolated waters through the Migratory Bird Rule.

The Court rglected arguments that the Corps had sufficiently broad discretion to issue the
Migratory Bird Rule based on the use of the broad definition of navigable waters as
waters of the United Sates in the 1972 Clean Water Act. The Corps cited comments by
members of the Senate and House in the Congressiond Record indicating that the Satute
should have the broadest possible interpretetion in order to implement a comprehensive
water pollution control scheme for the nation. In addition, the Corps had argued that the
falure of aHouse bill in 1977 to narrow the scope of the Corps authority was further
evidence of Congress’ intent to broadly apply Section 404 to isolated waters and
wetlands. The Court rejected these and other arguments concerning Congressiond intent
to regulate anything other than traditiondly navigable waters and adjacent wetlands.

Congressional Powers and States Rights

Inits discusson of Congressiona intent, the Court also observed that their “concernis
heightened where the adminigtrative interpretation aters the federd-state framework by
permitting federal encroachment upon atraditiond state power.”**? The Court determined
that Congress chose to protect the primary responsibilities and rights of states to plan the
development and use of land and water resources, rather than to shift the balance toward
federa authority. The Court took the position that federal jurisdiction over ponds and
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mudflats faling within the Migratory Bird Rule would result in a“ sgnificant
impingement onthe State' s traditional and primary power over land and water use.”**®

In the end, the court construed the Clean Water Act to gpply only to navigable waters.
The Court noted that in previous decisons it had stated that the “ grant of authority to
Congress under the Commerce Clause, though broad, is not unlimited.”*** Although the
Corps had argued that the Migratory Bird Rule was within Congress power to regulate
intrastete activities that subgstantialy affect interstate commerce, and that billions of
dallars are spent annualy on recreationa pursuits related to migratory birds, the Court
found that these arguments “raised significant condtitutiond questions.” **> The Court
dtated that they would have to evauate the precise object or activity that, in the
aggregate, substantidly affects interstate commerce. They found that this was not clear,
asthe Corpsfirgt claimed jurisdiction over the land because it contained ponds used by
migratory birds, but that later, the Corps focused on the fact thet the regulated activity
was the petitioner’smunicipa landfill, which was plainly of acommercid nature. The
Court did not accept the connection between navigable waters and water s of the United
Sates, as specified in the Clean Water Act, and the ponds at issuein SWANCC. Thus,
the Court concluded that the statute should be read so asto avoid “ significant
congtitutiona and federalism questions’**® raised by the Corps' interpretation.

THE DISSENTING OPINION

Justice Stevens prepared the dissenting opinion, underscoring the conflict between the
majority and minority interpretation of the major issues addressed in SWANCC. Justices
Souter, Ginsburg, and Breyer joined in the dissent. The minority opinion contradicts the
mgority on the issues of Congressiona intent, scope of the Clean Water Act, and
interpretation of the Commerce Clause. For each issue, the minority cites previous
Supreme Court decisons that the mgority dismissed or reinterpreted in reaching its
conclusonsin SWANCC.*/

Justice Stevens pointed out that, contrary to the mgority’ s ruling, the Clean Water Act is
“watershed” legidation, endorsing fundamenta changes in both the purpose and scope of
federa regulation of the nation’ s waters. Where the mgjority held that the Clean Water
Act was properly read as an extension of earlier federd regulation of navigable waters,
Justice Stevens stated that the mission of the Clean Water Act was to protect the quaity
of the nation’ s waters for aesthetic, hedith, recreationd, and environmenta uses'*® He
supported this position by examining the legidative history and previous legd
interpretations of the Act.

In reviewing the legidative history of the Clean Water Act, Justice Stevens argued that
the text of the 1972 Act affords no support for the Court’ s present holding. He noted the
differences between the language and intent of the Rivers and Harbors Act and the Clean
Water Act. Where the primary purpose of the Rivers and Harbors Act was to maintain
navigability, the primary purpose of Section 404 was pollution control. Where the Rivers
and Harbors Act contained gppropriations for improvements in specific navigation
fecilities, the Clean Water Act appropriated large sums of money for research and
treatment of water pollution. He noted that the Clean Water Act commands federa
agenciesto “give ‘dueregard’ not to the interest of unobstructed navigation, but rather to
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‘improvements which are necessary to conserve such waters for the protection and
propagation of fish and aquetic life and wildlife and recrestiond purposes.”**°

Justice Steven noted that it was necessary for Congress to broaden the jurisdiction of the
Clean Water Act to carry out its ambitious gods. Although Congress carried over the
term “navigable waters’ from the Rivers and Harbors Act and prior versons of the

Federal Water Pollution Control Act (which preceded the Clean Water Act), he noted that
Congress broadened “the definition of that term to encompass ‘al waters of the United
States.” Indeed, the 1972 conferees arrived at the final formulation by specificdly

deleting the word “ navigable’ from the definition that had originaly appeared in the

House verson of the Act.” He concluded that the mgority’ s opinion undoes that
deletion.*?

Justice Stevens argued that Congress' intent was clear, and that the mgority dismissed
that intent with itsinterpretation in SWANCC. He quoted from the Conference Report,
which noted that the definition of waters of the United States was intended to be given
the broadest possible congtitutiond interpretation. He argued that Congress intended to
reach beyond its commerce power to address goals that had nothing to do with
navigaion.*** He concluded that “nothing in the text, the stated purposes, or the
legidative higtory of the Clean Water Act supports the conclusion that in 1972 Congress
contemplated — much less commanded — the odd jurisdictiond line that the Court has
drawn today.” %

He noted that the amendments that Congress adopted in 1977 support the Corps present
interpretation of its mission as extending to so caled “isolated” waters. In the debate over
the 1977 amendments, “proponents of amore limited Section 404 jurisdiction contended
that the Corps assertion of jurisdiction over wetlands and other nonnavigable waters had
far exceeded what Congress intended. Opponents of amore limited jurisdiction argued
that a narrower definition of navigable waters would exclude vast stretches of crucid
wetlands from the Corps' jurisdiction, with detrimenta effects on wetlands ecosystems,
water quality, and the aguatic environment generadly.” Although the House debate ended
with the adoption of anarrower definition of the Corps’ jurisdiction, in the Senate the
limiting provision was defeated and the old definition retained. In the conference
committee, the Senate’ s approach was adopted and efforts to narrow the definition of
“waters of the United States’” were abandoned. He concluded that the legidation as
ultimately passed was a Congressiona endorsement of the position that the Corps
maintained in SWANCC.*#

Justice Stevens aso discussed the scope of the Commerce Clause, and stated that the
Corps exercise of its 404 jurisdiction over “isolated” waters that serve as habitat for
migratory waterfowl fals wel within the boundaries set by the Supreme Court’s
Commerce Clause jurisprudence.*** He reviewed the standards set by the Court in U.S. v.
Lopez in 1995, when the Court identified three categories of activity that Congress may
regulate under its commerce power: (1) channds of interstate commerce; (2)
ingrumentalities of interstate commerce or persons and things in interstate commerce;
and (3) activities that “ substantidly affect” interstate commerce.*? Jugtice Stevens found
that the regulated activity (using weaters used as habitat by migratory birds as a landfill)
was an economic activity that, in the aggregate, would adversdy affect migratory bird
populations. He concluded that the regulation of such activitiesiswdl within the
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appropriate scope of federa power to preserve natural resources that generate interstate
commerce. It is not necessary that each individud instance of the activity subgtantidly
affect commerce. 12

NATIONAL IMPACTSOF SWANCC

Prior to SWANCC, virtudly al wetlands throughout the nation were subject to regulation
under Section 404. The Association of State Wetland Managers collected estimates from
the states of the total wetland acreage affected by SWANCC. They found that SWANCC
could remove between 30 and 80 percent of tota wetland acreage from the jurisdiction of
the Corps Section 404 program. They note that even if SWANCC resultsin only aone
percent loss of the nation’s wetlands, this would be a greater 1oss of wetlands than has
occurred over the past decade.**’

Although the Court invaidated the Migratory Bird Rule, it did not describe which
connections to interstate commerce would be acceptable means of determining Clean
Water Act jurisdiction over isolated waters. In its discussion of Congressond intent and
the meaning of “navigable waters,” the mgority construes the Clean Water Act so that it
gppliesto navigable waters, their tributaries, and wetlands adjacent to each. At this point,
it isimpossible to gate exactly which isolated, intrastate, non-navigable waters and
wetlands are under federd regulation. Subsequent determinations of “navigable waters”
“adjacency,” and “tributary” will clarify the extent of the SWANCC decision. These
determinations will be made initidly by EPA and the Corps, and ultimately by the
Supreme Court.

The Migratory Bird Rule encompassed more than isolated waters used by migratory
birds. It also extended the Corps’ jurisdiction to waters serving as habitat for endangered
species.” A former deputy General Counsd to the EPA observed that the SWANCC
ruling appears to bar federal Clean Water Act jurisdiction over any such waters based on
their use by endangered or threatened species. It may be difficult for the Corpsto
demondirate other connections between some isolated waters and traditionaly navigable
waters or interstate commerce other than use by migratory birds or endangered species.
According to that observer, the mgority’ s rgjection of a migratory bird or endangered
gpecies connection disregards the importance of such waters, and discounts the important
rel ationships between isolated waters and aguatic ecosystems of navigable waters.*#®

Clearly, the Court has l€ft it to state or local governments to decide whether they wish to
regulate certain isolated wetlands. According to the Association of State Wetlands
Managers, only 4 states (New Hampshire, New Jersey, Maine, and Pennsylvania) are as
comprehensive as the federal program in their regulation of isolated wetlands.” Fourteen

" The 404 permit isthe trigger that involves the Fish and Wildlife Service in reviewing wetlands projects

for effects on endangered species. Without Corps jurisdiction over wetlands that have endangered species,
there is no automatic consultation with the FWS. The relationship between the Clean Water Act and state
and federal endangered specieslawsis discussed further in the sixth chapter of this report — the Impacts of
SWANCC on Cdlifornia.

T Wisconsin recently enacted a comprehensive state wetlands regulatory program that incorporates the
requirements and standards of the 404 program. Please see the Reference Chapter at the end of this report.
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states have devel oped programs with considerable protection for freshwater wetlands.**
Mogt of these programs are cooperative state/loca regulatory efforts. However,
regulations are limited in many of the fourteen states by wetland size (e.g., 12.4 acresin
New York, 5 acresin Michigan for some wetlands), mapping requirements, and
exemptions for agriculture.*

A Range of Interpretations

Under the broadest reading of SWANCC, the Clean Water Act would only apply to the
traditiondly navigable waters and waters directly and indirectly connected to navigable
waters.*! These would include dl wetlands adjacent to navigable waters and their
tributaries, including wetlands bordering and near these waters. (“Near” and “bordering”
would need to be defined by regulation.) Aslong asthereisaclear hydrologic connection
to navigable waters, the wetlands would be included as waters of the United States and
thus subject to the Clean Water Act.**? This interpretation would probably exclude prairie
potholes, wet meadows, fringing wetlands along smdler rivers, streams, and lakes,
forested wetlands, playas, some verna pools and swales, seeps and springs, bogs, and
large amounts of Alaskan tundra. The Corps would regulate only those wetlands that are
connected to navigable waters or their tributaries.

The narrowest interpretation of SWANCC would smply diminate the Migratory Bird
Rule as away of justifying federa jurisdiction over wetlands. The mere presence of
migratory birds would no longer suffice to establish federd jurisdiction. However, the
Court did not indicate whether some other connection to interstate commerce would
auffice to dlow regulation of isolated wetlands under the Clean Water Act.

Although it could have thrown out the underlying regulations defining “weters of the

United States,” the Court chose to leave them in place. Thus, waters of the United States
will continue to indude “ intrastate lakes, rivers, sreams, (including intermittent streams),
mudflats, sandflats, wetlands, doughs, prairie potholes, wet meadows, playalakes, or
natura ponds, the use or destruction of which could affect interstate or foreign
commerce.”*** The Corps will need to demonstrate the connection to interstate commerce
and/or navigable waters on a case-by-case bass. Future court decisons will reved which
connections will suffice

The Army Corpsand EPA’s Response

On January 25, 2001, six days after the SWANCC decision was published, the Chief
Counsd of the Corps and the Generd Counsel of the EPA issued a Joint Memorandum
outlining the effects of the decision.” They note that the Court’ s decision affects the scope
of regulatory jurisdiction under other provisions of the Clean Water Act aswell asthe

404 program, including the Section 402 Nationa Pollutant Discharge Elimination System
(NPDES) program and the Section 311 ail spill program. They take the narrowest view of
the effects of the Court’ s ruling, based on the decision, the facts, and the reasoning in
Riverside Bayview Homes. In summary, the memorandum concludes that the SWANCC

" The EPA/Corps legal memorandum is available on-line. Please see the Reference Chapter at the end of
thisreport.
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decision applies only to isolated, intrastate, nor+navigable waters. Therefore, the Corps
should continue to assert Clean Water Act jurisdiction over al of the “traditiona
navigable waters, al interstate waters, and dl tributaries to navigable or interstate waters,
upstream to the highest reaches of the tributary systems, and over al wetlands adjacent to
any and dl of those waters.”

The memorandum notes that while the Court’s actud holding applies only to non
navigable, isolated, intrastate waters, the discusson was wide ranging. In particular, the
memorandum states that the “other waters’ portion of the regulatory definition of “waters
of the United States,” which lists the various types of intrastate wetlands,*** might be
affected by the SWANCC decision. The Court’s opinion did not reach the question of
which “other waters’ Congressintended to addressin the Clean Water Act. As aresult,
the Corps/EPA legal memorandum directs staff to obtain case-by-casejurisdictiona
determinations for isolated intrastate waters and wetlands such as intermittent streams,
prairie potholes, playa lakes, wet meadows, etc, even if they are navigable.

For those wetlands thet relied solely on the Migratory Bird Rule to establish jurisdiction,
the Corps’/EPA Memorandum suggests that two other factors may establish jurisdiction:

For non-navigabl e isolated wetlands, jurisdiction may be possibleif the Corps can
establish that the use, destruction, or degradation of these waters could affect
other waters of the United States; and

For navigabl e isolated wetlands, jurisdiction may be possibleif their use,
degradation, or destruction could affect interstate or foreign commerce.

TheLimits of Federal Environmental Regulation

In SWANCC, the Court construed the Clean Water Act to apply only to navigable waters,
tributaries to navigable waters, and wetlands adjacent to each. This congtruction of the
dtatute restricts the gpplication of the Clean Water Act to just those watersthat are
demonstrably related to interstate commerce. In effect, the decison creates an economic
test for environmenta regulation under the Clean Water Act. In order for federd

authority to apply, the activity being regulated must substantially affect interstate
commerce. This congruction of the Clean Water Act precludes regulation of waters or
wetlands that have ecologica importance but no relation to navigable waters.

Some have said that the SWANCC decision was the Court’ s effort to reign in “over-
resching federd bureaucrats interfering with traditiona state and loca prerogativesin
land use planning.” *** Organi zations that have long argued that the Corps’ regulation of
wetlands overstepped its Clean Water Act authority, such as the Nationa Association of
Homebuilders and the Defenders of Property Rights, see the SWANCC decison asa
legd victory. These groups maintain that the federal government had “injected itsdf into”
regulating the more than eight million “ discrete isolated depressond areasin the U.S.
that meet the federd definition of wetlands.”*** From their perspective, the Court
correctly drew aline on federal wetlands regulation, leaving the regulation of isolated
wetlands to state and local governments.

Others argue that to restrain federd regulatorsin this fashion comes at aprice—
SWANCC makes it far more difficult for Congress to address nationd environmenta and
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ecologica problems through the Clean Water Act. As one observer put it, “The view of
the Clean Water Act left to us by the mgority of the SWANCC Court is sadly diminished
from the vison of the act’s drafters. The broader societal goal of protecting aquatic
ecosystems has been replaced with an anachronistic 19" century focus on the qudity of
waters used for commercid navigation....it is difficult to conceive that Congress, faced
with mounting public concernsin 1972 regarding the pervasive problem of weter
pollution, would have been satisfied with protecting only the integrity of waters that
support barge or vess traffic....”*’
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Chapter Four: The Debate Over The Regulatory
L andscape After SWANCC

SWANCC produced a subtle and ambiguous decision, as is often the case with 5-4
decisons. A consderable debate is occurring over its meaning. A review of that debate
follows.

A darting place isto note what has not changed. Other than the Migratory Bird Rule, the
Court did not overturn any other Corps regulations or procedures. The Court did not
overturn Riverside Bayview,'*® so wetlands adjacent to traditiondly navigable waters,
interstate waters, and tributaries to each are till under Corps jurisdiction. The Corps
definition of wetlands, ddlinestion manud, and definition of “waters of the United States’
remain unchanged. As areault, areas that meet the scientific criteriafor wetlands are ill
considered wetlands. However, the SWANCC decision has removed some wetlands from
the Corps’ jurisdiction.

At firgt glance, the SWANCC decison issmple- it merely stated that the Corps cannot
assart jurisdiction over isolated wetlands solely because the wetland is habitat for
migratory birds. However, the Court’ s wide-ranging discussion of Congress Commerce
Clause authority and the importance of “navigability” asalimit to that authority, indicate
that the Court holds a much narrower view of the appropriate scope of the Clean Water
Act (and by extenson, other environmenta statutes that rely on the Commerce Clause
authority). The Court did not specify whether federa jurisdiction over isolated wetlands
could be based on a connection to interstate commerce other than migratory bird use.
Instead, the Court construed the Clean Water Act to apply only to navigable waters. The
Migratory Bird Rule was illegal because the Corps used it to extend jurisdiction over
non-navigable, intrastate, isolated waters. The Court found that the connection between
such waters and interstate commerce was not strong enough to judtify federal regulation.

The post- SWANCC regulatory landscape requires that the Corps document the facts of
each isolated wetland in determining jurisdiction. To establish jurisdiction, the Corps will
need to show that isolated non-navigabl e wetlands are somehow connected to navigable
waters or tributaries to navigable waters. For isolated navigable wetlands or waters, the
Corps will need to demongtrate that there is a substantial connection to interstate or
foreign commerce. This chapter reviews the legdl concepts and limits of Commerce
Clause authority, navigable waters, tributaries, and adjacency. The gpplication of these
terms by the Corps, and subsequent interpretation by the courts, will ultimately determine
the effects of the SWANCC decision. So far, the courts have interpreted the terms
navigable, tributary, and adjacent quite broadly. However, the limits of the terms are
unclear or controversd, and in light of the SWANCC decision, there might be lawsuits
that give the courts the opportunity to refine their interpretation.

INTERSTATE COMMERCE CONNECTIONS
In SWANCC, the Court rejected the assumption that the presence of migratory birdsin a

wetland was a sufficient nexus to interstate commerce to warrant federd regulation. The
Court appeared to employ its U.S. v Lopez'* andysis of Congress Commerce Clause
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authority. In Lopez, the Court held that only commercid or economic endeavors that
subgtantidly affect interstate commerce may be regulated by Congress. It wasthe first
Supreme Court decision in 60 years to recognize limits on Congress Commerce Clause
authority.

Applying the Lopez two- part test to isolated wetlands in Cdiforniawould probably
substantialy narrow the isolated wetlands over which the Corps can claim jurisdiction.
To be regulated, the wetland must be the site of an economic activity thet itsalf
subgtantidly affects interstate commerce. The Court was not persuaded that building a
municipa landfill in awetland that harbored migratory birds met the criteria

The Court did not define what sorts of activities (or functions) do substantialy affect
commerce. The Corps' current regulations specify three commerce connections for
wetlands, specificaly:**°

Use by interstate travelers for recreation or other purposes,
Harvest of fish or shdlfish that are sold in interstate commerce; or

Indusirid use by indudiriesin interstate commerce.

The navigable isolated wetlands that can meet these criteria are those that serve hunters,
bird watchers, or travelers, such aswildlife refuges or duck clubs. Isolated termind basin
lakes (which have no outflow or connection to navigable waters) such as Mono Lake or
the Salton Sea could also pass thistest because of their recreationd uses. Other functions
of wetlands, such asflood control, water purification, and erosion control, are not
included in the Corps' regulations as connections to commerce. These functions provide
benefitslocaly, or intrastate; although on awatershed or broader basis their effects could
reach interstate proportions.

Unknown, obscure isolated wetlands or ephemeral waters thet are not used for recreation
or commercid purposes would fail the two-prong interstate commerce test. Such
wetlands are found throughout Cdifornia because of its topography and climate. Mot of
these are non-navigable, such as vernd pools, swaes, springs and seeps, and desert
playas and oases. Without a demonstrable connection to navigable waters, they will likely
be outside the Corps' jurisdiction.

The Court’ s decison has generated many questions about the interstate commerce nexus
for intrastate waters. In particular, for there to be an adequate commercia basis for
federa regulation, must the wetlands or waters be identified tourist destinations? Would

it suffice if they were part of alandscape that tourists came to see, such as mountain lakes
in Y osemite National Park? What about about Iakes or wetlands that can only be seen by
the most intrepid backcountry backpackers? Since the Court gave no guidance on
adequate interstate commerce connections, these questions must be answered by future
court cases.

NAVIGABLE WATERS CONNECTIONS
In SWANCC, the Court ruled that the concept of navigable waters was not without

meaning in determining federa authority over wetlands. Although Riverside Bayview had
greatly reduced the importance of navigability in determining the limits of the Corps
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jurisdiction, the SWANCC decision diminished the Riverside Bayview holding. The
Court stated in SWANCC:

We cannot agree that Congress separate definitional use of the phrase “ waters of
the United Sates’ constitutes a basis for reading the term “ navigable waters’ out of
the statute. We said in Riverside Bayview that the word “ navigable” in the statute
was of “ limited effect” and went on to hold that Section 404(a) extended to
nonnavigable wetlands adjacent to open waters. But it is one thing to give a word
limited effect and quite another to give it no effect whatever. The term* navigable”
has at least the import of showing us what Congress had in mind as its authority for
enacting the Clean Water Act: itstraditional jurisdiction over waters that were or
had been navigable in fact or which could reasonably be so made.***

The SWANCC decison raised a number of difficult questions that might have
implications for waters other than isolated wetlands. These include: what are navigable
waters, tributaries to navigable waters, and adjacent wetlands? These questions stem
from the Court’ s congtruction of the Clean Water Act as applying only to navigable
waters. Although the Court did not supply answers to these questions, the Corps and the
courts will undoubtedly be reviewing the criteriafor determining navigability, tributaries

to navigable waters, and adjacency to navigable waters. Meanwhile, to assert jurisdiction,
the Corps will need to demongtrate that isolated wetlands have some hydrologica
connection to navigable waters.

Corps Definition of Navigable Waters

Under Section 404, the Corps has jurisdiction over the discharge of dredged or fill
materids into navigable water s, which is the term traditionally used to describe federd
jurisdiction over waterways. The Clean Water Act defines navigable waters as water s of
the United States, including the territorial seas. Over the years, the Corps adopted
regulations that eventually broadened its jurisdiction far beyond traditionaly ravigable
waters. By 1986, the Corps defined the term waters of the United States to include:

“all other waters such as intrastate lakes, rivers, streams (including inter mittent
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds, the use, degradation, or destruction of which could
affect interstate or foreign commerce.” 142

The Corps further defines navigable waters in regulaion.*** They are “watersthat are
presently used, or have been used in the past, or may be susceptible for use to transport
interstate or foreign commerce.” A determination of navigability appliesto the entire
waterbody and is not extinguished by events or actions that impede or destroy navigable
capacity. To be anavigable water, it is sufficient to show that at any past, present, or
future time the water has the potentid for commercia use. Thisincludes the historica
useby “ Canoes, bateaux, or other frontier craft,” or floating logsin acommercid
venture.

" The Corp’ s regulatory definition of navigable watersis supported by case law. In its 1985 Riverside
Bayview Homes decision, the Supreme Court found that the Corps could exercise jurisdiction over non-
navigable wetlands adjacent to waters of the United States. In doing so, the Court focused on Congress’
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Judicid interpretations of “navigable waters’ reved ongoing controversy in the
goplication of the term. Decisonsinterpreting past use and susceptibility to usein
interstate commerce have yielded conflicting results.*** In 1982, the Sixth Circuit found a
river to be non-navigable athough tradersin smal boats had once used it. Another court
found that ariver was non-navigable based on its sporadic use and dryness at times,
athough Corps personnd had navigated the river by canoe. In contrast, another court
overturned a Corps determination of non-navigability of ariver in Illinois based on the
difficulty and infrequency of past use by explorers and traders. According to the court,
navigability required only some past use. Smilarly, a Fourth Circuit Court in 1984
upheld the Corp’s determination on navigability even though the historic use was quite
limited and logs could be floated only during part of the year. The 11™" Circuit rejected a
creek as navigable on the basis that historica evidence showed that a marsh blocked
travel from it to another body of water supporting interstate commerce.

Applying the definition of navigable waters to Cdifornia s waters and wetlands leads to
some interesting conclusons. Most of Cdifornid s rivers and streams have been dammed
or diverted. Those that were once mgor thoroughfares for commerce, such asthe
Sacramento River and the San Joaquin River, are now interrupted by dams. Some are
contained in concrete channds or flow only intermittently, such asthe Los Angeles

River. But they remain “navigable’ waters under the Corps' definition, most likely
because of their former condition. Navigation might be restored to these rivers by
removing the dams— an implausible but physicaly possible event.

The Corps includes impoundments of navigable waters within itsjurisdiction. Thus,
waters behind dikes and dams are jurisdictiona. This gpplies to reservoirs and ponds,
athough farm and stock ponds are explicitly exempt under Section 404(f) of the Clean
Water Act. Sdt ponds, such as those found in San Francisco Bay, are dso jurisdictiona
waters. Waste trestment ponds or lagoons are not within the Corps’ jurisdiction, as long
asthey are designed to meet with Clean Water Act requirements.*+

Tributariesto Navigable Waters

The Corps regulaions define tributaries to navigable waters as “waters of the United
States.”**® As aresult of these regulations, which are not changed by SWANCC, the
Corps jurisdictiona authority extends far beyond navigable waters. Courts have
generaly interpreted the regulation of tributaries to include both navigable and non+
navigable waters, as demonstrated by the following federa court holdings™*’

discussion about the scope of the term navigable water s when debating amendments to the Clean Water
Act in 1977. The Court noted Congress’ concern that a narrow definition of navigable waters would
hamper the protection of wetlands. It also observed that by defining navigable waters as waters of the
United States that the term navigable must be of “limited import” in determining the Corps’ jurisdiction.
Last, the Court noted that Congress “ evidently intended to repudiate limits that had been placed on federal
regulation by earlier water pollution control statutes and to exercise its powers under the Commerce Clause
to regulate at least some waters that would not be deemed ‘ navigable' under the classical understanding of
that term.” (United Statesv. Riverside Bayview Homes, Inc., 474 U.S, 121 a 133))
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InU.S v. Ashland Oil & Transportation Co.,** the Sixth Circuit found that
regulation over a non-navigable tributary was within the Commerce Clause
powver;

InU.S. v. Texas Pipe Line Co.,**° the Tenth Circuit held that Clean Water Act

jurisdiction covered an unnamed intermittent stream that was atributary to a
tributary of a navigable water;

InU.S. v. Zanger,™ the court held that the discharge of fill into a creek was
covered by Section 404 because it was awater of the U.S. inits own right and
because it was atributary of other waters of the United States.

Until March 2001, the courts were split on whether the Clean Water Act covers cands, as
tributaries, that are unconnected to navigable waters. However, a post-SWANCC
decison by the Ninth Circuit, Headwaters v. Talent Irrigation District,*** confirmed that
irrigation cana's are subject to regulation astributaries. The Court expresdy stated that its
opinion was not affected by SWANCC as the irrigation canal's were not “isolated waters.”
According to the Ninth Circuit, the canals receive water from natural streams and lakes,
divert the water to streams and creeks, and are comected as tributaries to other waters of
the United States. The court dso rgected the irrigation district’s argument that the candls
are not tributaries because during the gpplication of pesticides, the irrigation district

closes the gates to the cand to isolate the canad from natura streams.

To summarize, “tributary waters’ extend Clean Water Act jurisdiction well beyond
navigable waters. Non-navigable, intermittent, and unnamed streams are al within the
Corps jurisdiction over waters of the United States. This extended web of waterways sets
the stage for jurisdiction over the wetlands adjacent to tributaries and navigable waters.

Wetlands Adjacent to Navigable Waters

Wetlands adjacent to al waters of the United States are themselves jurisdictiona waters,
according to Corps regulaions.®™? The Corps defines adjacent wetlands as “bordering,
contiguous, or neighboring. Wetlands separated from other waters of the United States by
man-made dikes or barriers, natura river berms, beach dunes and the like are adjacent
wetlands.” *** No distance formula has been established to determine whether awetland is
adjacent or not.

The Supreme Court upheld the Corps' regulation of adjacent wetlands. In Riverside
Bayview, the Court found that Congress' evident concern for protecting water quadity and
aquatic ecosystems suggested that it was reasonable for the Corps to include wetlands
adjacent to navigable waters within its jurisdiction. The Court stated that the Corps
reasoning and judgment about the ecologicd rdationships (e.g., providing habitat,
controlling floodwaters, preventing erosion, purifying water) between navigable waters
and their adjacent wetlands provided an adequate basis for alegal judgment that adjacent
wetlands may be defined as waters of the United Sates. They did not appear to be
concerned that the definition might include some wetlands that are not of great
importance to the aguatic ecosystem, for in those instances, the Corps could alow
development of the wetland for other uses by issuing a permit.
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The Court |eft open the question of what condtitutes an adjacent wetland. However,
federd courts have established severa routes to adjacency:*>*

Wetlands bordering navigable waters are adjacent;

Hydrologica connections between wetlands and navigable waters create
adjacency, even if the connections are man-made ditches and the wetlandslie
some distance from the navigable waters;

Wetlands that serve asfilters and purification devices for navigable waters are
adjacent.

Aswith determinations of navigable waters, the courts are not unanimous in supporting
broad adjacency criteria. In U.S. v. Wilson,** the Fourth Circuit held that the Corps did
not have jurisdiction over wetlands that lacked direct or indirect surface connectionsto
interstate waters, navigable waters, or interstate commerce. The court aso held that the
Corps improperly asserted jurisdiction over isolated wetlands that were located up to 10
miles away from a navigable water or tributary because these wetlands did not have a
“direct or indirect surface connection” with interstate waters.**

InU.S. v. Larkins, the Sixth Circuit upheld the Corps determination that a 404 permit
was needed to clear aforested wetland.*’ In Larkins, the wetlands at issue were adjacent
to Obion Creek, asmall non-navigable creek or stream that emptiesinto the Mississippi
River many miles away. In a concurring opinion, one judge complained that the

landowner falled to raise the issue of whether a wetland adjacent to a norn+navigable
waterway was properly within the Corps’ jurisdiction. Judge Merritt wrote: “the Corps
has now expanded the definition of ‘ navigable waterway’ to include any creek or stream

or moist area.” He expressed his dismay as follows:

“The Corps definition has apparently detached and untied the “wetlands’
jurisdiction from any concept of “open waters’ or navigable waters. A farmer’
low-lying farmland or a homeowner’ s low-lying back yard — adjacent to asmall
stream or creek but many miles from a navigable waterway — has apparently been
converted into government property no longer subject to control or improvement
by the owner without government permission. A gatute that does not mention
“wetlands’ has apparently been read to include smply “moist land adjacent to a
creek.”

Asaresult of case law and Corps regulations, there appears to be amost no limit on
determining adjacency of wetlands to navigable waters. As long as water can flow from a
wetland to a navigable water, adjacency, and therefore Corps jurisdiction, can be
established. The outermost limit of adjacency appears to be somewhere in the redlm of
severd miles from navigable waters. Questions about the limits of adjacency to non
navigable waters and “ other waters’ have not yet been decided by the Supreme Court.
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Chapter Five: Beyond Commerce: California’s
Regulation of Wetlands

Inlaw and policy, Cdifornia acknowledges the ecologica importance of wetlands, as
well asthe extensve loss of wetlands that has dready occurred. For example, the Keene-
Needly Caifornia Wetlands Preservation Act reads, in part:

The Legidature hereby finds and declares all of the following: (a) that remaining
wetlands of this state are of increasingly critical economic, aesthetic, and
scientific value to the people of California, and that the need exists for an
affirmative and sustained public policy and program directed at their
preservation, restoration, and enhancement, in order that wetlands shall continue
in perpetuity to meet the needs of the people....**8

The State Wetlands Conservation Policy, adopted in 1993, begins with the following:

California’ s wetland resources are an integral part of our Sate’' srich
biodiversity. Wetlands provide fish and wildlife habitat along with numerous
other benefits such as flood control, water quality enhancement, groundwater
recharge, and educational and research opportunities. Historically, unacceptable
losses in acreage have seriously diminished not only the quantity but the quality
of these essential elements of our environment....

The dtate has awide range of environmenta laws protecting the coast, water qudity, and
fish and wildlife. Despite its complex jurisdictiona arrangement, Section 404 has become
acomprehensve program for regulating land use and protecting wetlands. It defines
wetlands, instructs the Corps on how to delineate the wetlands, and guides the Corpsin
evaluating project gpplications. Clear standards exist for what can and cannot be placed
into the waters of the United States. The 404(b)(1) guidelines explicitly acknowledge the
functions, vaues, and relaive scarcity of wetlands. Further, the guiddinesinclude a
rebuttable presumption that aternative locations exist for non water-dependent projects,
which sets a high threshold for obtaining a permit to place fill in wetlands. That sandard
requires that project proponents avoid, minimize, and mitigate impacts to wetlands.

Because of the 404 program, and State certification under Section 401, California has not
needed to develop a separate, comprehensive wetlands regulatory program. Now,
however, the Supreme Court has ruled that certain types of wetlands fdl outsde the 404
program. For those isolated wetlands affected by SWANCC, there is no comparable state
regulatory program that could fill the gap.

This chapter will review Cdifornia s wetlands policies and other environmentd laws, and
assess how they apply to isolated wetlands.
KEENE-NEJEDLY CALIFORNIA WETLANDS PRESERVATION ACT

The Cdlifornia Wetlands Presarvation Act of 1976 **° states that the remaining wetlands
of the State are of “increasingly critical economic, aesthetic, and scientific vaue to the
people of Cdifornia, and that there is a need for an affirmative and sustained public
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policy and program directed at their preservation, restoration, and enhancement” to
continue to meet the needs of the people.**® Under the Act, the Department of Parks and
Recreation and the Department of Fish and Game may acquire property to protect,
preserve, restore, or enhance wetlands. Either department may also enter operating
agreement with cities, counties, or districts to manage and control wetlands thus acquired.

In contrast to the Clean Water Act, the Wetlands Preservation Act does not define
wetlands in relaion to “ navigable’ waters. The Wetlands Preservation Act defines
wetlands as “ streams, channdls, lakes, reservairs, bays, estuaries, lagoons, marshes, and
the lands underlying and adjoining such waters, whether permanently or intermittently
submerged, to the extent that such waters and lands support and contain Sgnificant fish,
wildlife, recrestiondl, aesthetic, or scientific resources.”***

1993 WETLANDS CONSERVATION PoLICY

In 1993, Governor Wilson issued the Cdifornia Wetlands Conservation Policy, which
established agodl of “no net loss of wetlands.”” To achieve this god, the policy
emphasized developing partnerships with landowners and cooperative planning efforts as
the primary focus of wetlands conservation and restoration. The policy acknowledged
that the federd- state system of wetlands regulation was not perfect, and included severd
proposals for improving the efficiency and flexibility of the process. In particular,
programsin the Central Valey, the Bay Area, and Southern Cdifornia were to develop
coordinated planning processes to conserve wetlands on aregiond bass. One of the
proposals was for the Corps to delegate the 404 program to the state, and suggested that
this be done on a pilot basisin the San Francisco Bay region. However, it did not suggest
amgor departure from the existing arrangement of wetlands regulation under Clean
Water Act Sections 404 and 401.

According to ajoint Resources Agency and Cdifornia Environmental Protection Agency
report issued in December 1998, Cdiforniawas the firgt state in the nation to achieve its
overdl god of no net loss of wetlands for the years 1996 and 1997.1%2 The gain of more
than 15,000 acres resulted from restoring historic wetlands that no longer had wetlands
vaues and through creating new wetlands habitat. Most of the restoration efforts were
achieved through state agency partnerships with private landowners, norn-governmentd
organizations such as Ducks Unlimited, The Nature Conservancy, and The Trust for
Public Land.

Although severa other ements of the 1993 Wetlands Plan have been implemented,
others have not. The gtatus of the various Plan e ements are as follows:

The inventory of wetlands in the Centra Valey, San Francisco Bay Areaand Ddlta,
vernad pool habitats in the Centra Valey, and coastd wetlands in southern Cdifornia
was completed. The Inventory and Assessment of Vernal Pool Habitats in California
maps and describes the 17 distinct verna pool regionsin the ate, identifies the types

of poals, and identifies the rare, threatened, and endangered species found within

" The State Wetlands Conservation Policy is available on-line. Please see the Reference Chapter at the end
of thisreport.
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each region. It dso describes viahility of the region’s pools, restoration opportunities,
and the extent of vernad pool losses. The results of these efforts are available on the
DFG website.'*®

Funding and federd EPA support for the statewide inventory has become available
only recently, dthough it may now be jeopardized by Caifornia s budget problems.
Thereisno funding for the wetlands unit within DFG, and there are no longer any
daff assgned to the wetlands inventory project.

Efforts to delegate the Corps 404 program on a pilot basis to the San Francisco Bay
Regiona Board are on hold.

The Coastd Conservancy, Department of Conservation, and Wildlife Conservation
Board continue efforts to devel op conservation easements and purchase wetlands for
restoration and preservation.

The 1993 Wetlands Plan called for developing support for mitigation banking. AB

642 (Lempert, Chapter 950, Statutes of 2000) requires DFG to develop a database of

al wetlands mitigation banks and report to the Legidature by January 2002 on the
status of mitigation banking in California.”

Regiond coordinated wetlands planning efforts continue in the Bay Area (Bay Area
Wetlands Planning Group) and in southern California (Southern Cdifornia Wetlands
Recovery Project).

Integration of wetlands policy and planning with other environmentd issues will be
achieved through AB 2286 (Davis and Lempert, Chapter 964, Statutes of 2000). AB
2286 requires the Resources Agency to update its wetlands inventory and prepare a
report to the Legidature by January 2003. The report must include aplan for
acquisition, protection, preservation, restoration, and enhancement of wetlands,
including funding requirements. State and federa funding for the inventory became
available last summer, and the Resources Agency has begun to develop an gpproach
for the inventory.

CALIFORNIA ENVIRONMENTAL PROTECTION STATUTES

Most Cdifornia environmenta protection statutes were passed in response to specific
public concerns, such as reducing water pollution, protecting streams from diversions,
preventing fill in San Francisco Bay, protecting the coast from excessive development,
and the public’s demand for information about the environmental impacts of
development. The regulation of wetlands was amogt incidentd to these other concerns,
with the exception of the legidation to protect the Suisun Marsh.

Severa Cdifornia Satutes gpply to wetlandsin specific locations, but none would take
the place of the 404 program for the isolated wetlands affected by SWANCC. While the
Coastd Act and the Suisun Marsh Act include strong protection for wetlands, their
jurisdiction is limited to the coastdl zone and the Suisun Marsh (located in the center of

" Asof late January 2002, the report has not been released and is undergoing internal review at DFG.
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the San Francisco Estuary). Neither of these statutes would affect vernal pools more than
5 milesinland from the coadt. Intermittent streams and ephemerd streams might be
regulated by the DFG under the Streambed Alteration Agreement, but swaes and verna
pools would not fal within DFG’ s definition of a stream.

The Cdifornia Environmentd Quality Act (CEQA) does not regulate wetlands per sg,
athough it requires that environmental impact reports be prepared for projects with
sgnificant environmenta impacts. CEQA aso requires that these impacts be mitigated
(where possible). While CEQA requires public review of projects that would affect
wetlands, it is primarily concerned with public process and disclosure of potentid

impacts, rather than wetland protection. CEQA does not recognize wetlands as a resource
that merits speciad protection, as does the 404 program.

The gtate’ swater quaity law has broad authority to regulate al discharges of wastesinto
any water of the state. This authority is broad enough to regulate al wetlands, including
isolated wetlands. However, the state has not exercised this authority, as the Corps has
occupied the field when it comes to wetlands regulation. Aswill be discussed below,
there are some significant adminigrative hurdles to usng Porter-Cologne as a wetlands
regulatory statute.

Porter-Cologne Water Quality Control Act

Only Cdifornia’ swater quality protection law is broad enough to regul ate the isolated
wetlands affected by SWANCC. Under the Porter-Cologne Water Quality Control Act,'®*
the State Water Resources Control Board (SWRCB) and nine Regional Water Quality
Control Boards (Regiond Boards) protect water quality by regulating the “ discharge of
wades’ into “waters of the sate.” This authority encompasses the discharge of amost

any man-made materid, or any materid resulting from human activity, into any water
located within the State of Cdifornia

Under Porter-Cologne, any person discharging waste that could affect the waters of the
state, or proposing to do so, must file areport of discharge to the gppropriate Regiona
Board.*®® This mandate appliesto dl individuas, agencies, and corporations. The
SWRCB must respond to the report by issuing a permit (known as “waste discharge
requirements’ or WDRS) or issuing awaiver.**® Waivers may be issued on an individud
basis or in compliance with the Regiona Board' swaiver policy, ad generdly contain
conditions to ensure that the discharger complies with state water quaity standards.

Expansive definitions of the terms “waste’ and “waters of the state” make the Porter-
Cologne Act a powerful tool for regulating activities thet affect any and dl watersin
Cdifornia, including wetlands. Waste is defined to include “ sewage and any and dl other
waste substances. . .associated with human habitation, or of human or animd origin,...or
from any producing, manufacturing, or processing operation of whatever nature....”**’ In
contrast to the Clean Water Act approach, which defines waters of the United States by
their relationship to navigation, Porter- Cologne defines waters of the State as any water
within the boundaries of the state.**® Thus, the placement of fill materid in awetland can
be regulated as a discharge of waste into awater of the state.

Although the authority exists under Porter-Cologne, the State rarely issues WDRS or
waivers for discharges to wetlands. Until recently, the SWRCB aso opted to waive its
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authority under Clean Water Act Section 401 to certify that 404 permits complied with
dtate water quaity standards. This was due in part to the perception that the Corps was
aready regulating discharges to wetlands, so that certification by the SWRCB was
unnecessary and unwarranted. Further, until the early 1990s, there were no staff a the
Regiona Boardsto review Corps permits for compliance with state water quality
gandards. In addition, the Regiond Boards lacked the authority to issue certifications, so
that the SWRCB had to review each project before issuing a certification. The SWRCB
walved certification so that the Corps could issue its permits in atimely manner.

In June 2000, the SWRCB adopted new regulations that authorize the Regiond Boardsto
issue water quality certifications under Section 401. In addition, the regulations require

the Regiona Boardsto issue either a*“ standard certification,” or a*“conditiona
certification” that contains specific conditions to address project impacts. Asaresult, al
projects receiving a permit from the Corps must dso be reviewed by the Regiond Boards
to receive the Section 401 water quality certification. The Regiona Boards dso retain the
authority to waive or issue WDRs under Porter-Cologne.

On January 25, 2001, the SWRCB issued a memorandum describing the effects of
SWANCC and dternative avenues available to the Regiond Water Quaity Control
Boards for regulating isolated wetlands.” The memorandum, addressed to the members of
the SWRCB and executive officers of the Regional Boards, states that regardless of the
ultimate impact of the SWANCC decision, the state retains its independent authority to
regulate discharges to waters that are no longer considered waters of the United States.
According to the memo, the thrust of the Supreme Court’ s ruling is that regulation of
inland, isolated watersis and should be primarily an activity of the date rather than the
federal government. It concludes by noting that the state and federd “no net loss’ of
wetlands policies are il in effect, and suggests that the Regiond Boards should
“condder that regulating any discharges of waste to waters that may no longer be subject
to the Corps’ jurisdiction is both authorized and justified.”**°

Although Cdifornia swater qudity law is broad enough to encompass the regulation of
isolated intrastate wetlands, it isimplemented through a highly decentraized
adminigrative structure. The SWRCB develops statewide water qudity control plans, and
the nine Regiona Boards develop regiond water quality plans, caled “basin plans”
These plans specify the water quality standards that are to be maintained through the
regulatory system. Each basin plan contains water quaity standards that gpply to the
water bodies and water qudity problems within the region. Water quaity standards
consst of designated “beneficid uses,” which are the purposes for which water can be
used, and “objectives,” or criteria, that must be met to maintain the beneficid use. The
SWRCB and Regiona Boards have established 24 beneficid uses, including drinking
water supply, recregtion, industrial supply, habitat for endangered species, wetlands
habitat, migration of aquatic organisms, etc.” The water quaity standards are the basis for
regulating discharges of pollutantsinto the waters of each region.

" The SWRCB legal memorandum is available on-line. Please see the Reference Chapter at the end of this
document.

" Beneficial usesare designated by abbreviationsin all capital letters, e.g.: municipal domestic supply
(MUN); industrial supply (IND); wetland habitat (WET); warm freshwater habitat (WARM), etc.
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The Porter-Cologne Act does not require the Regiona Boards to adopt wetlands policies
in their basin plans, dthough each basin plan must be consstent with SWRCB datewide
plans and policies!™ The SWRCB does not have a statewide wetlands policy.

Since lagt January, the SWRCB has not issued any further directives to the Regiond
Boards regarding the regulation of isolated wetlands. Each Regiond Board istaking an

“ad hoc” approach to informing landowners and the regulated community about the legdl
requirement to file areport of waste discharge for projects no longer regulated by the
Corps. The Corps now routinely informs the Regiona Boards of projects where the Corps
determines that it has no jurisdiction. However, there is concern at the SWRCB and
Regiona Boards that there is not complete communication and coordination between al
the agendies involved in wetlands regulation, including loca governments.*’*

Just how the Regionad Boards will go about regulating isolated wetlands is unclear. The
nine Regiond Boards have widely varying policies for wetlands. Thisis not surprising,
due to the digtinctive geographic and hydrologic conditions, as well as different water
quality priorities within each Region. Some examples follow:

In 1993, the Los Angeles Regiona Board inventoried mgor regiona wetlands and
used the information to update the Basin Plan in 1994. The Regiona Board has a
wetlands beneficid use designation for *uses of water that support wetland
ecosystems.”” Many inland surface waters have the “wetlands’ beneficia use, and the
Regiond Board highlights the Sgnificant coastd wetlandsin its Basin Plan. The

Board has dso adopted narrative water qudity objectives for wetlands to protect
hydrology and habitat functions. However, the implementation section of the Basin
Plan does not address wetlands, other than noting that the EPA has specified nonpoint
source pollution management measures to protect wetlands in coastal weters. It does
not describe the Section 401 process or its gpplication to wetlands.

The Centra Coast Regiona Board does not use a“wetlands’ beneficia use
designation in its Basin Plan. The Plan does not address wetlandsin its
implementation chapter, and it does not describe the Section 401 process.

In the Colorado River Basin, which has many intermittent streams and playasthat are
affected by SWANCC, the Regiond Board does not address wetlands inits Basin
Pan. The Regiond Board has intermittent beneficial use desgnations for RARE (for
rare or listed species), WILD (wildlife habitat), and WARM (warm freshwater

habitat) for specified streams and lakes. However, DFG must substantiate the
presence of specid status species on a case-by-case basis. The Region has no wetland
policy other than the Section 401 certification requirement.

The Santa Ana Regiond Board has designated beneficid usesfor agenerd category
of wetlands, but has no separate policies for implementation in its Basin Plan.

In aregion with significant amounts of managed wetlands, the North Coast Regiond
Board does not designate beneficia uses for wetlandsin its Basin Plan. The Plan does
not specifically address wetlands.

" This beneficial use designation appears to be unique to the Los Angeles Regional Board.
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For the Sacramento and San Joaguin River Basins, the Centra Valey Regiond Board
notes that they intend to identify the surface waters subject to the RARE beneficia

use category in future updates of their Basin Plan. Currently, there are no beneficid
uses for verna pools, which are a common geographic and hydrologica fegture of
this region. The Plan does not have a wetlands implementation policy and it does not
describe how the Section 401 process applies to wetlands.

For the Tulare Lake Basin Plan, the Centrd Vdley Regiond Board does not have
wetlands beneficial use designations, nor specific implementation policies for
wetlands.

Only two of the nine Regiona Boards, the San Francisco Bay and Lahontan Regions,
have adopted specific policies for wetlands in their Basn Plans. Both have a section on
wetlands in their chapters describing the beneficid uses of waters and the implementation
of the Basin Plan. Both have designated beneficid uses for wetlands, such as WILD (for
waters that support wetland ecosystems and wildlife) and RARE (for waters that support
habitats for listed species).

The San Francisco Region has incorporated the 404(b)(1) guiddines (with standards
for fill in wetlands and requirements to avoid, minimize, and mitigate unavoidable
impacts to wetlands) by reference into their implementation policies, and stated that
these guiddines will be applied to applications for waste discharges into wetlands.
The San Francisco Region also uses the same permit gpplication as the Corps.

The Lahontan Region incorporated the language of the 404(b)(1) guiddinesdirectly
into their Basin Plan, which ensures that these guiddines will apply even if the
federd agencies change the guiddines,

One of the Sgnificant differences between the 404 program and the state water qudity
program is the 404 program’s recognition of the functions and vaues of wetlands. In
evauating proposed projects, the Corps must follow the 404(b)(1) guiddines, which
require the Corps to protect those functions and values. Under Porter-Cologne, the
wetlands habitat (WET) beneficid use designation recognizes the functions of wetlands
(water quaity enhancement, flood control, etc.) as well as the habitat provided by
wetlands. However, only the Los Angeles regional board has applied the WET
designation. Without this recognition of the overal importance and function of wetlands,
the Regiond Boards are limited to viewing wetlands as atool for water quaity
improvement, rather than important ecosystems unto themselves.

Four additiond difficulties arise with the regulation of isolated wetlands by the Regiond
Boards:

Firgt, landowners and other project proponents are accustomed to deding with the
Corps for wetlands regulation. They do not know that the Porter-Cologne Act
requires them to file the report of waste discharge for dl waters and wetlandsin

" The Tulare Lake Basin is the drainage area of the San Joaquin Valley south of the San Joaquin River. As
part of the Central Valley, it providesimportant wetland habitat for migratory waterfowl. Because of its
topography and soils, the basin has no surface water outflows, except during years of extreme rainfall.
Wetlandsin the Tulare Lake Basin may be excluded from Corps jurisdiction by SWANCC.
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Cdifornia Many bdieve that if they don’'t need to get a 404 permit, then no other
regulatory review is required for wetlands. As aresult, some projects may be
falling through the cracks, and ether intentional or inadvertent disregard of State
regulatory requirements could lead to the destruction of isolated wetlands.

Second, the Corps uses nationwide, or generd, permits for the mgority of the
projects within its jurisdiction. The SWRCB would need to develop smilar
permits, which is complicated by the environmenta impact review requirements
of CEQA.

A third problem isthat of resources. The SWRCB and Regiona Boards lack
wetlands permitting budgets and staff. They would need additiond resources to
develop generd permits and take over the regulatory program for isolated
wetlands.

Fourth, even if the Regiona Boards had adequate staff to regulate wetlands, they
lack the funds and resources to develop wetlands regulatory policies and amend
their Basin Plansto reflect these new policies. Because of the state’' s budget
problems, it might be difficult to obtain additiona funds for new programs a the
SWRCB.

Suisun Marsh Protection Act

The Suisun Marsh represents dmost ten percent of the remaining wetlands in Cdifornia

It isthe only wetland region in Cdiforniawith a satute dedicated to its protection. The
Suisun Marsh consists of more than 55,000 acres of tidal and seasona marsh, and 30,000
acres of bays and doughs. Located just east of San Francisco Bay, the Suisun Marshis
where sat water meets and mixes with the fresh water of the Sacramento/San Joaguin
Ddta It isatrangtion zone between sat- and fresh-water habitats, and creates a unique
diversty of fish and wildlife habitats.

Passed in 1977, the Suisun Marsh Preservation Act'”? recognizes the important wildlife
habitat vaue of the Suisun Marsh. It cdled for the San Francisco Bay Conservation and
Development Commission (BCDC) to prepare a Suisun Marsh Protection Plan for the
“long-term conservation, use, and management of the natural, scenic, recreationd, and
manmade resources of the marsh.” Implementation of the Plan relies on a Loca
Protection Program developed by Solano County, and administered through county land
use planning procedures. However, the BCDC retains apped rights and is charged with
continued state planning and management of the Suisun Marsh.*”

The Loca Protection Plan includes standards for any activity or development in the
marsh, as well as a management program carried out by the Suisun Resource
Conservation Didrict. Projects within the Suisun Marsh must obtain a permit from the
County and, in certain circumstances, from BCDC.

The California Coastal Act
The Cdifornia Coastd Commission has jurisdiction over wetlands in the coastd zone

under both the Cdifornia Coasta Act of 1972 and the federd Coastd Zone Management
Act of 1976.'* In generd, the coastal zone extends roughly 1,000 yards inland from the
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mean high tide line (about 5/8 of amile). Projects within the coasta zone mugt obtain a
permit from the Coasta Commission, or from the loca government if it has an approved
Loca Coastd Plan (LCP).

Under the Coastd Zone Management Act, federd projects within the coastal zone al'so
must be consstent with the Cdifornia coastal zone management program. This program
congsts of the Coagtal Act, LCPs, and the Coastal Commission’s wetlands policies. Thus,
federd agencies or gpplicants for federa permits or funding, including Section 404
permits, must dso obtain the Commission’s concurrence that their projects are consistent
with the state’ s coastal management plan.

The Coastd Commission alows wetlands to be filled only for water- dependent uses
when no feasible upland aternative exists. Water dependent uses include ports and
marinas, and the Commission requires that impacts be minimized or avoided. The
Commission has issued Satewide interpretive guiddines for wetlands, which are
designed to give guidance to permit gpplicants and local governments about protection,
restoration, and mitigation efforts in wetlands and adjacent areas undergoing
development. These guiddines include technica definitions for wetlands and riparian
habitats, and describe permitted development and conditionsin these areas. The
guidelines dso define wetlandsin terms of hydric soils, hydrology, and hydrophytic plant
species, which are the criteria developed for wetlands identification by the U.S. Fish and
Wildlife Service.

The Fish and Game Code

The Department of Fish and Game (DFG) is responsible for conserving and protecting
Cdifornia sfish, wildlife, and native plant resources. Under Sections 1601- 1603 of the
Fish and Game Code, projects that would adversely affect ariver, stream, or lake must
have a Lake or Streambed Alteration Agreement from DFG. This requirement gppliesto
any person, business, sate or local government agency, or public utility. It does not apply
to the federd government.

The Fish and Game Code requires that project proponents notify DFG of their intended
project. The notification applies to activities that would divert, change, or obstruct the
flow of ariver, stream, or lake; use materid from a streambed; or result in deposition of
debris, waste, or other materia into ariver, stream, or lake. The purpose of the
natification and Agreement isto protect exigting fish and wildlife resources that may
inhabit the water body. Once DFG receives the natice, it has 30 days to review the notice
and determine which measures are necessary to protect any fish and wildlife resources. It
then negotiates an agreement with the project proponent to incorporate appropriate
protective measures into the project. Thereis no opportunity for public involvement or
review in the negotiation.

DFG definesitsjurisdiction to include streamsde habitats that may not qudify as
wetlands under the Corps definition. The requirement to notify DFG of proposed
activities covers any river, stream, or lake that flows at least intermittently. Thus, DFG's
jurisdiction may be broader than that of the Corps and include ephemeral streams, desert
washes, and water courses with a subsurface flow. 1t may aso apply to any work
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undertaken within the flood plain of abody of water. It might not cover vernd pools,
swales, and desert seeps and springs.

Another provison in the Fish and Game Code protects wetlands. Under Section 5650, it
isillega to “depost in, permit to passinto, or place where it can pass into the waters of
the state. . ..any substance or materia deleteriousto fish, plant life, or bird life” This
prohibition is not accompanied by aregulatory program, but is used to enforce
prohibitions on illegd fill or streambed dterations.

The McAteer-Petris Act

In 1965, the M cAteer-Petris Act created the San Francisco Bay Conservation and
Development Commission (BCDC) and called for preparation of The San Francisco Bay
Plan. Under the McAteer-Petris Act, fill in the Bay can be permitted only for weater-
oriented uses, and only when no dternative upland location exists. Specific requirements
for permitsto placefill in the Bay or construct projects on its shore are spelled out in the
Bay Plan. This regulatory prohibition on fill gppliesto the salt ponds, or managed
wetlands, that fringe the Bay. The “baylands’ (areas that used to be tidal marsh or
mudflat, that were diked off from the Bay and are now hayfields or urban areas) are not
regulated by BCDC. The baylands and managed wetlands are generaly considered to be
the best opportunities for restoring marshes, mudflats, and seasona wetlandsin the San
Francisco Bay.

The San Francisco Bay is part of the Cdifornia coast, and as such, isincluded within the
jurigdiction of the federa Coastal Zone Management Act. Just as with the Coastal
Commission, federd projects or gpplicants for federa grants or approvas must dso
obtain gpprova from BCDC that their projects are consistent with the Bay Plan and the
McAteer-Peris Act.

California Environmental Quality Act

The Cdifornia Environmenta Quality Act (CEQA) requires that environmenta impacts
be documented and considered, as does the Nationd Environmenta Policy Act (NEPA).
CEQA requires that proponents disclose a project’ s sgnificant environmentd effects and
avoid, minimize, or mitigate harmful impacts on a broad range of natural resources,
including wetlands. CEQA applies to projects proposed by or requiring approva by state
or loca agencies. DFG, the Coastdl Commission, BCDC, and other state agencies with
authority over wetlands or other natura resources must be notified when a CEQA
document is prepared for a project. These agencies generally comment on the CEQA
documents, and recommend changes to the project or mitigation necessary to protect the
resources.

CEQA guiddines'™ identify “sgnificant effects’ on the environment as adverse changes
in any of the physica conditions within the area affected by a project. Thisincludes
changesto the land, air, water, flora, fauna, minerals, ambient noise, and objects of
historic or aesthetic sgnificance. As part of the CEQA environmental review, an
environmenta checklist must be prepared by the lead agency, indicating whether the
project might have significant effects on anumber of resources, including biologica
resources. If the environmentd checklist indicates that there might be a sgnificant
adverse impact on biological resources, then further documentation is required. This
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could take the form of an Environmenta Impact Report or other CEQA document. The
lead agency, which isrespongble for preparing and certifying the CEQA document,
determines whether the environmenta impacts and associated mitigation measures are
acceptable. State agencies or local governments can be lead agencies, and they make their
determination on a project based on ther individua agency’s palicies.

Local Wetland Regulations

Cities and counties can use their planning and land use control authority to protect or
regulate wetlands. Loca wetlands programs vary widely throughout the state. CEQA
requires local governments to mitigate significant environmental impacts of the projects
they approve, and thus creates arole for loca governments in wetlands regulation. Tools
used by loca governments to regulate wetlands include generd plans, specific plans,
zoning, and devel opment agreements.

The degree to which locad government can step in to protect isolated wetlands depends on
the community. Wetlands protection ordinances vary widely across Cdifornia’ s 57
counties and 476 cities.
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Chapter Sx: Thelmpact of SWANCC on California’s

Wetlands

The effect of the SWANCC decision on wetlands in Caifornia cannot be fully described
a thistime. Other than the legd memorandum issued in January 2001, the Corps has not
yet issued new guidance on post-SWANCC jurisdictiona issues. It may be that the Corps
will continue to regulate many isolated wetlands by establishing substantia connections
between isolated wetlands and navigable waters or interstate commerce. Aslong asthose
connections withstand legal scrutiny, then the SWANCC decison might have relively
little impact. On the other hand, the Court’ s discussion of navigable waters and the proper
role of the federa and state governments in wetlands regulation suggests that it will ook
unfavorably upon atempts to create what it might perceive asinappropriate or inadequate
connections between isolated wetlands and interstate commerce and navigable waters. It
islikely that the Bush adminigtration would favor a reduced federd role in wetlands
regulation, and leave it to the states to decide whether to take on a broader rolein
regulating wetlands.

This chapter discusses how the SWANCC decison might affect federa jurisdiction over
isolated wetlands in Cdifornia. It looks at issues of navigability, adjacency, and tributary
waters, aswell asinterstate commerce connections, and then evauates how these
concepts might affect jurisdiction over Cdifornia s intermittent and ephemera streams,
vernd pools, swales, termind basins, desart playas, and the like. It aso evauates how the
effects of the presence of endangered species affects federd regulation of isolated
wetlands.

WHAT'SIN AND WHAT'SOUT OF 404 JURISDICTION?

The Cdiforniawetlands most likdly affected by the SWANCC decison include vernd
pools and swaes, ephemerd or intermittent streams and rivers, desert washes, small

lakes, termind basins, and snow-médt ponds. The SWANCC decison may aso affect
waters that have been physically severed from navigable waters, such as diked wetlands
and managed wetlands, and perhaps interrupted tributaries, such asthe lower San Joagquin
River.

Vernal Poolsand Ponds

After SWANCC, the Corps jurisdiction over verna poolswill depend on whether the
Corps can establish surface water connections to navigable waters. Some vernd pools are
connected to navigable waters by swales or intermittent streams. During winter and

spring, such vernd pools can fill and spill over into swales, which flow into tributaries to
navigable waters. Verna pool complexes connected by swales and tributary creeks occur
frequently in the Centrd Vdley, as shown in the following photographs.
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Vernal Pools and Swvales, Morrison Creek, eastern Sacramento County. Photo courtesy of Eva Butler. (The

photo shows a typical Central Valley vernal pool complex, containing intermittent streams, swales and
vernal pools.)
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Vernal Pools and Swales, Mather Field, Sacramento County. Photo courtesy of Eva Butler. (The photo
shows a Central Valley vernal pool complex, with the visible lines of swales winding among the small hills,
known as mima mounds, and low-lying vernal pools.)

The proposed site of the Universty of Cdiforniaa Merced islocated in an area of vernd
pool complexes similar to those shown above at Mather Field. The Corps continuesto
assert jurisdiction over a 1,000-acre complex of verna pools at the proposed site.
According to the Corps, these pools are directly connected to navigable waters (the San
Joaquin River) by swales. The Corps considers the swales to be tributaries of navigable
waters. Under this gpproach, the Corps retains jurisdiction over most of the verna pools
at the proposed U.C. Merced site.

Although the Corps' regulations define intermittent streams as “waeters of the United
States,” 17° the assartion of jurisdiction over swales as tributary waters might be
inconggtent with how the Corps definesiits jurisdiction over such waters. Swales and
overland flows have no streambed, scouring line, or other ordinary high water mark.
Corps regulations define the geographic extent of lakes and rivers as the “entire water
surface and bed of the water body, up to the high water mark.”*"” Lacking a high water
mark, swales may not be “waters of the United States.” On the other hand, swales are
sreams that flow intermittently, and intermittent streams are “waters of the United
Staes” Evidence of the intermittent flow may suffice to prove the hydrologica
connection during the dry season.

Recently, the 9 Circuit Court issued its ruling in Borden Ranch v. U.S. Army Corps of
Engineers, which gppears to undermine the Corps' gpproach to regulating vernd pools
viaswaes. In Borden Ranch, the court noted that the SWANCC decision now precludes
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Corps authority over the vernd poolsin dispute in the case. As aresult, the court held
that the Corps could require a permit for deep ripping in swaes, but not in the verna
pools on the property in question. The court did not find a connection between vernd
pools and swales sufficient to establish jurisdiction over the pools.

Some vernd pools without surface connections to tributaries of navigable waters or that
are not used in interstate commerce (fishing, industrid, recregtiond uses) may be outside
Clean Water Act jurisdiction. Severa examples of such pools may be found in northern
Santa Barbara County, as shown in the following photographs.

Along Highway 101 just south of Los Alamos, isolated ponds and verna pools dot the
landscape, occurring at the bottoms of rolling hills, but unconnected to a stream, creek, or
cand.

“Round Pond,” Flores Ranch, west of Highway 101, Santa Barbara County. Photo by author. (Round
Pond isa vernal pond and is known habitat for various endangered species.)

Just east of Santa Maria, vernd pools near Dominion Road and Orcutt Garvey Road
appear in ardatively flat landscape dominated by row crops and oil derricks. Although
the Santa Maria River islocated severa miles east of the wetlands area, Bradley Canyon
and Route 176 separate the verna pools from the river. Santa Maria River flows
intermittently.
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Vernal Pool, Dominion Road, east of Santa Maria, Santa Barbara County. Photo by author. (Although this
area generally drainsto the Santa Maria River, Dominion Road bisects many of the remaining vernal
pools.)
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West of Santa Maria, alarge complex of vernad pools can be found aong Betteravia
Road, in low-1ying pastures that flood up to the roadway in the spring.

Vernal Pool landscape at Betteravia Road, west of Santa Maria, Santa Barbara County. Photo by author.
(The Casmalia hillsare visible in the distance. Curly dock, thetall dark plant, isa common indicator of
wetland areas.)

Isolated Wetlandsand Intermittent and Interrupted Streams

Because the SWANCC decision did not rescind the Corps’ regulations governing “waters
of the United States,” wetlands adjacent to intrastate streams (including intermittent
streams) that are tributary to navigable waters are till within the Corps’ jurisdiction. If

the Corps can demonstrate a connection between an isolated wetland and atributary to
navigable waters, then the wetland would be jurisdictiona becauseit is adjacent to a
water of the United States.

Some isolated wetlands are connected to intermittent streams and creeks. Such wetlands
could be regulated if the Corps can show jurisdiction over the intermittent waters. This
generdly requires that the stream have a discernable bed, high water mark, or other
indication of regular inundetion.

Some wetlands, such as those in the following three photos in the eastern foothills of the
San Rafadl Mountains in Santa Barbara County, have formed in drainages that formerly
contained creeks. Erosion in the hills has produced a series of colluvid” fans, which

" “Colluvium” is defined as any loose, heterogenous sediment, deposited by rainwash, sheetwash, or slow
continuous downslope creep, usually at the base of acliff or slope.
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block the stream that flowed through the valley at the turn of the century. Springs and
seeps create averna marsh in the valey. The marsh consists of a series of separate vernd
ponds, which contain wetland vegetation as wel as dlam shrimp and other small

mollusks. Such wetlands might now be outside of Corps jurisdiction.
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Sedgwick Ranch, Santa Barbara County. Photo by author. (“ Colluvial fans” formed at the mouths of
lateral drainages have filled in a former streamthat flowed in thisvalley.)
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Vernal pond, Sedgwick Ranch, Santa Barbara County. Photo by author. (One of a series of ponds that have
formed as a result of the colluvial fansin the valley. During the wet seasons these ponds attract feral pigs
that enjoy these classic “ hog wallows.” )

Clamshrimp in dried vernal pond, Sedgwick Ranch, Santa Barbara County. Photo by author.

88 Cdlifornia Research Bureau, Cdlifornia State Library



In Cdifornia, it is not uncommon for streams to disappear underground, to re-emerge a a
later point. In developed areas, streams are placed into culverts for flood control reasons,
but some streams are naturaly intermittent. There is a debate within the Corps

concerning jurisdiction over wetlands adjacent to streams that disappear only to re-
emerge elsewhere. The Corps does not have jurisdiction over sub-surface water, but has
asserted jurisdiction over isolated wetlands where the above-ground portion of the stream
isnot far away. If the stream remains underground for along distance, the Corps will
regard the wetland asisolated. No officid guidance ingtructs Corps staff asto what
condtitutes a“long distance’ — staff generdly rely on their best professond judgment in
determining jurisdiction over intermittent and interrupted streams*®

Currently, the Corps continues to assert jurisdiction over wetlands adjacent to the
headwaters of culverted and intermittent streams that ultimately drain into navigable
waters. Such isolated wetlands are found on the fringes of urban areas. Examples of these
wetlands can be found in San Diego County on the Otay Mesa.

Verna pools on the Otay Mesain San Diego can flow overland during wet years to
intermittent streams in Spring Canyon or Dennery Canyon. The mesas are highly
disturbed by grazing, off-highway vehicle use, and residentid development. However,
vernd pools still exit, containing threatened and endangered plant species (such as Otay
tar plant), as well aswetland indicator species. Otay Mesais dso habitat for the federdly
listed quino checkerspot butterfly. During wet years, water from the vernd pools can
flow into Spring Canyon (gnatcatcher habitat), and on to the Tijuana River. Water in
Dennery Canyon flows to the Otay River. Both rivers eventualy flow to the ocean. If in
the future, the underground culverts are deemed sufficient to remove 404 jurisdiction
from the canyon streams, then the wetlands at the headwaters would aso be outside the
Corps jurisdiction.
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“J-14" Pool, Otay Mesa, San Diego County. Photo by author. (The pool, to the right of the fence, is one of

the few remaining undisturbed vernal pools on the Otay Mesa. It has been fenced off by the Border Patrol.
It contains the Otay Tarplant, a federally threatened species.)

Development in San Diego County has carved corridors through the mesas. Many of the
remaining vernal pool wetlands are physicaly separated from drainages that remain
within Corpsjurisdiction. One such podl is protected by Cdtrans, at the junction of
Interstate 15 and Route 52. The pool was saved during highway construction as
mitigation for the loss of vernal pools. The poal is perched above aretaining wall
overlooking Interstate 15.
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Caltrans Vernal Pool Mitigation Site, San Diego County. Photo by author.

In other parts of San Diego County, development has encircled verna pools, cutting them
off from drainages that remain in federa jurisdiction. One such vernd pooal is shown
below, hemmed in on three Sdes by roads. Although it is fragmented and isolated, the
County will not permit development of the pool, which was set aside as mitigation for
development of the surrounding businesses.
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“Ford Preserve,” Miramonte Road, San Diego County. Photo by author. (This photo shows a remnant

vernal pool on a mesa. The pool is surrounded by developed areas, which diminish the quality of habitat in
the pool.)

Other verna poolsin San Diego County are not likely to be affected by the SWANCC
decison. The Corpswill continue to assert jurisdiction over such pools because they have
surface water connections to intermittent drainages. One area of such verna poolsisa
parcel recently acquired from the Navy by the San Diego Nationd Wildlife Refuge,
which contains many undisturbed verna pools. Development surrounds the 600-acre
“Teacup” parcd. However, drainages within the parcel connect to the San Diego River.
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“Teacup Parcel” Vernal Pool, San Diego National Wildlife Refuge. Photo by author.

Managed Wetlands

Freshwater marsh and managed wetlands may be affected by the SWANCC decision.
Managed wetlands, which are primarily duck clubs and wildlife refuges, rely on pumped
water to maintain the wetlands. Found in wetland aress that were diked and drained for
agriculture, these freshwater managed wetlands are generdly severed from the waters
that once flooded the wetlands naturdly. Instead of receiving waters from streams and
rivers, managed wetlands receive water pumped through pipes and cands. The levd of
water in such wetlands is amost entirely controlled by the wetlands managers.

The Klamath Basin is an excdlent illugtration of the separation of the wetlands from the
rivers and streams that formerly fed them. Because of the low water levelsin Klamath
Lakein summer 2001, federd officids withheld water from the Klamath Basin wildlife
refuges and hundreds of farmersto protect endangered fish. There are no longer the
natura flood flows and streams that once fed the vast marshes of the Klamath area. The
wetlands were dmost dried up when the Bureau of Reclamation released sufficient water
tofill them just in time for the fdl waterfowl migration. It is unclear whether the Corps
will have jurisdiction over managed wetlands such as these.
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Swans at Lower Klamath National Wildlife Refuge. Photo courtesy of John Muegge.
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Managed wetlands that are in fact navigable will likely remain within Corps jurisdiction.
However, many managed wetlands are not navigable and lack a natura connection to
navigable waters. As such, these wetlands may now be outside the Corps’ jurisdiction.
However, the recent Ninth Circuit decison (Headwatersv. Talent Irrigation District)
determined that irrigation ditches are tributaries of navigable waters, and therefore
subject to regulation under the Clean Water Act. Because managed wetlands are fed by
irrigation ditches or other smilar conveyances of naturd waters, they may be considered
hydrologically connected to navigable waters, and thereby, remain subject to Corps
jurisdiction after SWANCC.

Desert Springs and Playas

Virtudly every water body in the desert is ephemerd or intermittently wet because of the
infrequent rainfal and high temperaturesin desart regions. Intermittent Sreamsin
mountainous regions often drain into termina basins, or ephemerd lakes. These termind
basins, which are found in varying sizes throughout the Mojave Desert, do not drain to
rivers. The underlying fault blocks prevent the lakes from draining, just as hard soils
prevent vernal pools from draining. The Sdton Seaand Owens Lake are very large
termina basins, smdler basinsinclude Mono Lake in Mono County; Searles, Emerson
and Brigtol Lakesin San Bernardino County; and the Panamint Vdley Lake and Soda
Lakein Inyo County. When dry, these termina basins are known as “playas’ and the
intermittent streams are known as “washes.” Desert springs and oases appear where
groundwater flows to the surface, and are generdly wet year round (except where
pumping of groundwater has affected the level of the underlying aguifer).

Soda Lake, San Bernardino County, East Mojave Scenic Area. Photo courtesy of Mona Bourrell,
California Academy of Sciences, 1987.
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Desert prings, seeps, playas, and washes are very important habitat areas, containing
much greater diversty and numbers of plants, animas, and birds than in the surrounding
upland areas. For example, of the 2,200 species of plants found in the Mojave Desert,
half are associated with wetland areas. Desert washes contain 44 specia status plants and
animds. Alkdi playas contain 25 specid status plants and animals*”® Such wetlands
areas are critica habitat for the endangered bighorn sheep, as well as other desert
wildlife

Ash Valley Springs, Inyo County, Mojave Desert. Photo courtesy of Marc Hoshovsky, California
Department of Fish and Game, 1987.

Corpsjurisdiction will continue to gpply to those termina basins that are navigable, such

as the Sdton Sea and Mono Lake, aswell asto ther adjacent wetlands. In these cases, the
isolated wetlands have a demonstrable connection to interstate commerce — interstate
travelers come to these areas to enjoy boating, bird watching, and other forms of

recreation. However, for those termina basins, playas, seeps, springs, and washes that are
not navigable, SWANCC has probably extinguished Corps jurisdiction. For the most part,
these isolated wetlands have no connection to navigable waters or their tributaries.

Despite the presence of endangered species and their vaue as habitat, such desert
wetlands are not subject to Clean Water Act regulation unless the Corps can establish a
hydrolog c connection to navigable waters.

96 Cdlifornia Research Bureau, Cdifornia State Library



Panamint Valley Lake Bed, Inyo County. Photo courtesy of Marc Hoshovsky, California Department of
Fish and Game, 1985.

Diked Wetlands and Salt Ponds

Since the 1850s, settlers diked the tidal marshes of San Francisco Bay and pumped out
the enclosed water. These “reclaimed marshes’ were then used for agriculture —
particularly, for hay, grazing and pasturdland, and dairy farms. Of the 280 square miles of
tidd wetlands origindly diked off from the San Francisco Estuary (excluding salt ponds
and managed wetlands), only about 80 square miles (51,000 acres) of the diked baylands
had not been filled in for development by 1982. The remaining unfilled diked baylands
consist of uplands, ponds, lagoons, marshes, and other wetlands.*®

Because of poor drainage, the diked baylands are frequently flooded during the winter,
and standing water is often present from November through May. These seasond
wetlands attract large concentrations of waterfowl and shorebirds during the winter
migration. Although al of the diked baylands meet the Corps definition of wetlands, the
farmed areas are exempt from regulation under the Clean Water Act. The non-farmed
seasona wetlands are regulated by the Corps.

After SWANCC, the Corps will need to demonstrate hydrological connections between
the non-farmed diked baylands and navigable waters to continue to regulate these
seasona wetlands areas. While most of the 6,800 acres of seasona wetlands are adjacent
to the Petaluma and Napa Rivers, and presumably flooded by those rivers or their
tributaries, some are further inland. Those that are some distance from navigable waters

or tributary creeks may no longer be under the Corps’ jurisdiction. As the Petaluma and
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Sonoma areas are some of the fastest growing parts of the Bay Ares, the diked baylands
face strong development pressures.

Sdlt ponds are another category of diked baylands that might be affected by SWANCC.
Diked off from the Bay more than a century ago, salt ponds were important commercia
enterprisesin the Bay Area. At onetime, the Ledie Salt Company owned more than
35,000 acres of salt pondsin San Francisco Bay. Salt ponds and |levees provide important
nesting and foraging habitat for avariety of shorebirds and waterfowl that stop in the Bay
Area as they migrate dong the Pacific Flyway each winter and spring. In the North Bay,
10,000 acres sdt ponds have been retired from salt production and are owned by the
Department of Fish and Game. These ponds are being restored for wetlands habitat.
However, Cargill St ill owns 18,000 acres of sdt ponds in the South Bay, near the
City of Fremont. Various development plans have been proposed over the years, dthough
Cargill’s property is aso consdered highly valuable for restoring tidal marsh. The
pressure to develop the property for housing or commercid facilitiesis very high on this
large expanse of relaively flat land located on the shore of the Bay.

Salt Ponds, San Francisco Bay National Wildlife Refuge (view to the southwest over 1ooking the approach
to the Dumbarton Bridge). Photo courtesy of Robert Campbell/Chamois Moon.
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Salt Ponds, San Francisco Bay National Wildlife Refuge (view to the northeast, south of the Dumbarton
Bridge). Photo courtesy of Robert Campbell/Chamois Moon.

Depending on how the Corps and EPA (and eventually the courts) define “ adjacent
wetlands” some sdlt ponds may no longer be within the Corps jurisdiction.” Some of the
ponds are clearly impoundments of San Francisco Bay water, and are therefore “ waters of
the United States.” These ponds are connected to the Bay viatide gates and ditches or
cands. Other ponds, however, do not have such connections. The crystalizer ponds,
which are the harvesting areain the salt making process, may not be considered
impoundments. Although they are the mogt sdine of the sdt ponds, they till provide

" Salt ponds will still be regulated by the Regional Water Quality Control Board under the Porter-Cologne
Act and the San Francisco Bay Conservation and Development Commission (BCDC) under the McAteer-
Petris Act. BCDC' sjurisdiction includes al tidal waters and a 100-foot shoreline band. Although salt ponds
are diked off from the Bay, they are statutorily included in BCDC jurisdiction (California Government

Code Sections 66610(b) and (c)).
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important habitat. According to EPA gaff, the question of federd jurisdiction over the
crystalizer ponds will probably need to be sorted out by the courts.

ENDANGERED SPECIESAND I SOLATED WETLANDS

The SWANCC decison struck down the Migratory Bird Rule, which extended Corps
jurisdiction to wetlands that “are or would be habitat for endangered species”*®* Asa
result, even though an isolated wetland is known to be habitat for a threatened or
endangered species, some other connection to navigable waters or interstate commerce
must be found for the Corpsto assert jurisdiction and thereby trigger the provisons of the
federa Endangered Species Act (ESA).

As discussed above, the FWS does not have direct permit authority in wetlands (see page
44 for the discusson of therole of the FWS in wetlands permitting). Its involvement

must be triggered by afederd project, funding, or permit. If thereis no federd permit or
funding involved, the ESA has no provision that triggers FWS review of aproject. State
or loca agencies frequently notify the FWS of a proposed project through the public
notice requirements under the Cdifornia Environmenta Quality Act (CEQA) or other
statutes. If that occurs, and there are listed species or critica habitat involved, then the
project proponent must obtain an “incidental take” permit under Section 10 of the ESA.
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California Tiger Salamander. (Thetiger salamander, 75-125 mmlong, is a federally listed endangered
species found in vernal ponds and larger, long-lasting vernal pools.) Photo courtesy of William Flaxington.

The SWANCC decision means that the FWS won't be autometically involved in projects
involving isolated wetlands outside of Corpsjurisdiction. Also, for the FWS to impose
restrictions on a project or require mitigetion, the wetlands must contain listed species or
be designated as “critical habitat” by FWS. Thus, a development proposal affecting non-
navigable isolated wetlands that have no connection to other “waters of the United
States,” but which harbor listed species, may not be reviewed under the ESA. Examples
of such wetlands might be smaler complexes of vernd pools with endangered tadpole
shrimp or other listed pecies, but no overland flow to atributary to a navigable weter.
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Similarly, desert springs that provide habitat for endangered big horn sheep but with no
outflow to atributary to a navigable water would not be subject to the 404 program nor
the Section 7 Consultation process. The same would be true of isolated navigable
wetlands such as snow-melt ponds or verna lakes that have no connection to interstate
commerce (eg., recregtiond boating, fishing, bird watching, etc.).

Although there is no forma consultation requirement in the ESA for projectsthat lack a
federa agency connection, there remains a duty for landowners to apply for a permit for
incidenta take under Section 10 of the ESA. Landowners or project developers may be
unaware that this requirement gtill appliesto isolated wetlands, even if the Corps no
longer has jurisdiction.

Vernal Pool Tadpole Shrimp (Thetadpole shrimpisafederally listed endangered species, about the size of
aquarter, that livesin vernal pools.) Photo courtesy of Dianne Fristrom.

Smilarly, the Cdifornia Endangered Species Act (CESA) prohibits activities that would
jeopardize alisted species or destroy its essential habitat. However, for those isolated
wetlands affected by SWANCC, the CESA protections would be invoked only if a state-
listed speciesis known to inhabit the isolated wetland. Wetlands containing unlisted
species do not receive protection under CESA.”

" The DFG maintains a database of sensitive species that occur in California. This database, known as the
CaliforniaNatural Diversity Data Base (CNDDB), contains 1,737 rare and sensitive species; 320 of which
are associated with wetlands. Of the total number of rare and sensitive species, 186 plants and 121 animals
arefederally listed as endangered or threatened. The state has listed 220 plants and 78 animals. Thus, of the
total number of known rare speciesin the state, only about 300, or one-sixth, receive protection under the
federal and state endangered species laws.

California Research Bureau, California State Library 101



Sebastopol Meadowfoam (a federally and state listed endangered species found in vernal pools.) Photo
courtesy of Dean Wm. Taylor.
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Chapter Seven: How Should California Respond to
SWANCC?

SWANCC presents Cdliforniawith a decision: whether to take on the regulation of
isolated wetlands, or wait for further developments. How Cdlifornia responds will depend
on how the Governor, the Legidature, and the public view the potentid risk to the date’'s
remaining wetlands resources, and the potentia costs of implementing a sate regulatory
program.

Other than the legd memorandum issued in January 2001, no officid guidance has been
issued by the Corps and EPA interpreting the SWANCC decision. Nonetheless, there is
no doubt that the Court’ s decision was intended to contract, rather than expand, Corps
regulation of wetlands. Specificdly, the Court said that the Corps could not regulate
isolated wetlands unless there was a reationship with interstate commerce. Although the
scae of the impacts on wetlands that might result from the contraction of the 404
program has yet to be determined, one can describe the risk to Caifornia of reduced
protection of isolated wetlands. That risk is primarily the further loss of isolated wetlands
and their associated beneficia functions. Thereis generd consensus that these functions
are important from both an ecologica and socid point of view. Cdifornia s extengve
historica loss of wetlands will amplify the adverse impacts of further losses. At the same
time, there is so concern that the burden of protecting isolated wetlands fals
disproportionately on private property owners.

IMPORTANCE OF ISOLATED WETLANDS

The term “isolated wetlands’ is aregulatory description of wetlands that are not part of a
system of surface waters that are tributary to navigable waters. However, from an
ecological perspective, isolated wetlands are anything but isolated. They are part of a
diverse landscape, in which they support awide variety of plants and animas. Although
there are some Species that exist only in isolated wetlands, many animas use isolated
wetlands for foraging or resting habitet, as they travel to seasonal habitat areas. For
example, migratory birds will rest and feed a verna pools as they migrate to their spring
nesting habitat. Some species of butterflies dso use verna poalsin their annua
migrations. Thus, despite their description, isolated wetlands occupy an important niche
in Cdifornia s environment. Not only do isolated wetlands help to maintain biodiversity,
they aso support rare and endangered species, and provide many of the functions and
services associated with other, non-isolated wetlands.

Biodiversity

| solated wetlands provide aguatic habitats and communities of wetlands plants. These
habitats offer food, nesting, and cover for avariety of animas. Assuch, they are
“idands’ of aguatic habitat in areas that sometimes otherwise lack the resources (water,
cover, and forage) thet attract and sustain animals.
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| solated wetlands are particularly important in desert areas, where wetlands and riparian
areas support birds, fish, amphibians, and other animds that cannot survivein arid
environments. Studies have found that bird density and abundance is much greater in
desart wetlands than uplands aress. **? For example:

Bird dengtiesin dry parts of the Degth Vdley Nationd Park were the lowest of
nine monitored desert study Sites;

Bird abundance and activity in the Sonoran Desert is three times gregter in
riparian habitats than in adjacent desert upland aress,

Bird dengties and diversity in vegetated desert washes in the Sonoran Desert were
fiveto 10 times greater than surrounding desert uplands; and

Desart wetlands are important resting and foraging sites for migratory birds and
are used to a greater degree as stopover sites than adjacent uplands.

Additiondly, isolated wetlands contain aguatic species, such as fish, frogs, and toads that
are completely dependent on wetland habitats and cannot survive in areas lacking
permanent water. Studies performed in Death Valley Nationd Park over the last 50 years
have documented the importance of isolated wetlands to awide variety of water
dependent species that are found within the springs, seeps, and riparian areas in the
desert.'® Some of the findings are asfallows:

Various forms of pupfish and speckled dace are present a only five springs or
seeps within Death Vdley Nationd Park;

Drought-tolerant species such as red-spotted toads are rarely found any distance
from weter;

A survey in 1996 found 176 western toads at Darwin Fallsin Desth Valley
National Park — 156 of the animas were found in surface streams or pools.

Aqueatic insects and mollusks are dso sgnificant componentsin desert wetlands. Many
species of beetles, crawling insects, and springsnails are gtrictly confined to water and
could not survive if exposed to the desiccating conditions of the upland desert aress.

Vernd pools are home to many plants and animasthat in turn form a vauable part of the
food chain for awide array of animals, including birds of prey, shorebirds, migratory
waterfowl, frogs, toads, sdlamanders and pallinating insects. Verna pools support a
variety of invertebrates, agae, or mosses that can persist over dry intervas, taking the
form of seeds, cysts, or spores.'®* Asdiscussed earlier in this paper, these species have
adapted to the periodicdly dry character of vernd pools, so that their life cycles are often
completed within the few weeks when the pools are full of weter, or the rdatively short
period during which the soils retain moisture.

Habitat for Rare and Native Species

Cdiforniais part of the continent of North America, but can be considered an ecologica
idand. Asone author put it, Caifornia has extremes of topography, climate, and varieties
of gpecies unknown in more temperate or less diverse regions.™® It isisolated by sea,
mountain, and desert from the rest of the continent, and as a result, the plants and animas
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of the various regions have adapted to their specific environments. Cdiforniais generaly
recognized for its wedlth of endemic” and rare plants. With nearly half of the 4,452 native
plant speciesin California Floristic Province (CFP)" considered endemic, Cdifornia’s
level of endemism exceeds that of most continentd regions and approaches that of many
oceanic idands.*®®

Thereisadirect relaionship between endemism and endangered species, as highly
gpecidized plants and animals cannot exist outsde their particular habitats. In Cdifornia,
the gate or federad government has listed 373 species of plants and animals, including
invertebrates, as endangered or threatened. Only Hawaii has more endangered and
threatened species.

Cdifornia s vernd pools are well known for their unique floraand fauna. The firgt
published references to vernd pools and their distinctive plants occurred in 1925. By
1937 it was recognized that the number of verna pool endemicswas very large®” There
are 169 native plant species associated with vernd pools, 69 of which are endemics.

Studies have found that vernad pools behave like smal idands. Individud poolstypicaly
contain only ten to 15 species of plants. These relatively smal numbers of species result
from sze limits and because individua pools and pool clugters often include only one
species of agiven genus.*®® Vernd pools are relatively unfavorable environments to any
but those species well-adapted to the harsh dry conditions. Asaresult, they are generally
resstant to invason by non-native plants. Livestock may have adverse effects on verna
pool vegetation, but moderate grazing often has little impact as long as the land remains
in dry pasture use.

Thishigh rate of endemism in vernd pool plants contributes greetly to the overal pattern
of biodiversty, but dso makes verna pool species more vulnerable. Thisis dso true of
the amphibians and crustaceans found in vernd pools. Vernad pool species such asthe
conservancy fairy shrimp, vernd pool tadpole shrimp, riversde fairy shrimp and
Cdiforniatiger sdamander are federdly listed as threatened or endangered species.
Currently, 82 species of plants and animas associated with vernd pools are rare,
threatened or endangered.'®

Benefitsto Society

Wetlands, including isolated wetlands, provide many benefits and services to human
society. These include improving water quality, reducing floodwater flows, and reducing
erosion.

The ecologica benefits of isolated wetlands have been described above, but it should be
noted that biodiversity and wildlife directly benefit humans. According to the U.S. EPA,
more than half of al U.S. adults (98 million) hunt, fish, watch birds, or photograph
wildlife. They spend atotd of $59.5 hillion annualy on these pursuits*° Much of the

" Endemic species are those that occur under highly restricted conditions due to the presence of a unique
environmental factor that limits their distribution.

" The California Floristic Provinceisthe region including all non-desert areas of the state aswell as
portions of southwestern Oregon and Baja California sharing a similar climate and vegetation.
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wildlife pursued in these recreationa activities depends on wetlands for their surviva.
|solated wetlands play an important role in the life cycles of migratory waterfowl; vernd
pools offer incomparable scenic beauty for painters and photographers. People appreciate
these natural landscapes through hiking and boating, painting and photography, and enjoy
being on or near the water. A large part of the enjoyment isthe variety of life forms, the
peace and quiet, and the sounds of the natural environments. They offer a pleasant change
of scene from the human landscapes of cities, towns, and subdivisons.

The other functions of wetlands, such asimproving water quality, are not separate for
isolated wetlands and other wetlands (wetlands functions are described in more detail on
pages 11-13 of this paper). Often there are groundwater connections between isolated
wetlands and surface waters. According to the Nationa Research Council, the scientific
bassfor policies attributing less importance to isolated wetlands than to other wetlandsis
weak.'** Some of the wetlands functions performed by isolated wetlands include the
fallowing:

Enhancing water quality (e.g., processing nitrogen, retaining phosphorous);”

Reducing erosion (trapping sediment). Wetland vegetation absorbs energy,
dowing the flow of water, and thereby preventing eroson; and

Storing surface water (reducing flood flows and reducing damage from flood
waters, maintaining habitat during dry seasons).

CONTROVERSY OVER REGULATING |ISOLATED WETLANDS

Landowners and developers believe that balanced regulation of wetlands and endangered
speciesis gppropriate. But they object when environmenta protection sacrifices the rights
of individuds for the benefit of the public, particularly when the individuals are not
compensated for ther losses. These concerns are heightened when they do not believe
there to be a strong connection between the regulatory action and the proclaimed public
benefits. For this reason, the regulation of isolated wetlands has been especidly
controversd.

In the SWANCC case, property rights advocates found vindication when the Supreme
Court overturned the Migratory Bird Rule. These groups had long contended that isolated
wetlands have no significant impact on interstate commerce, and should not be regulated
by the federd government. Asthe Pecific Lega Foundation described it, “...the average
person finds it more than alittle difficult to understand a sweeping ban on use because a
certain bird has been known to fly over an area.” *%* Others questioned how “ mudflats or
potholes’ that harbor migratory birds “rise to being a player in interstate commerce.” 9
They do not object to state or local governments exercising their authority over land use.
In fact, they noted that in the SWANCC case, the gate of Illinois had given the landfill
plan extensve scrutiny, and required costly mitigation before granting gpproval.

" Some waste water treatment facilities, including Sacramento Regional County Sanitation District and the
Novato Sanitation District, have built or restored wetlands to receive discharges of treated wastewater to
further cleanse the waters of pollutants while providing habitat.
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These concerns extend to the regulation of isolated wetlands to protect endangered
gpecies such as the fairy shrimp. If the regulation were necessary to prevent the flooding
of homes downstream from the vernal poals, there would be little objection. However,
some landowners  groups believe that isolated waters have, by definition, little effect on
other bodies of water, and therefore an “imperceptible effect on other persons.”*%*

In addition, some argue that the standards for listing endangered species are flawed and
vague. In particular, the Endangered Species Act doesn’t require the U.S. Fish and
Wildlife Service to conduct new studies before listing a species as endangered, dlowing
the agency to rely on existing information. Even when the existing data is spotty or
questionable, the species can be listed if the FWS foresees athreet to its long-term
aurviva. For example, the Pacific Lega Foundation notes that the FWS listed the “tiny
and abundant” fairy shrimp as endangered in an emergency listing in 1992. Since then,
they argue that “there has been an increase in the wetlands where the shrimp live.” 1%

Ultimately, the concern over regulating isolated wetlands boils down to protecting private
property rights. Regtrictions on the use of land containing verna pools and endangered
speciesimpose a burden on property owners, who are rarely compensated for their [osses.
Some argue that the endangered species laws have perverse incentives, that they induce
landowners to destroy habitat or shoo away species to avoid regulation. Smilarly, there
are documented instances of landowners disking or draining their wetlands to avoid
regulaion. The current system of regulating wetlands and endangered species should be
overhauled, some argue, and replaced with a system that uses market incentives to
encourage landowners to protect the environment.

WETLANDS PoLICY CHOICES

The Supreme Court has excluded certain wetlands from Corps jurisdiction, based on their
relaion to interstate commerce. The Court’ s decision arose from its interpretation of the
condtitutiond limits on federa regulatory authority. It was not based on the ecological
importance or scarcity of the resources in question. The Court indicated that in its view, it
is properly the responghbility of states and local governments to regulate isolated

wetlands.

Cdifornialaw and policy dready acknowledge the ecologicd importance of wetlands.
The Porter-Cologne Act authorizes the State Water Resources Control Board (SWRCB)
to regulate dischargesinto any of the state’ swaters, including isolated wetlands. The law
also charges the SWRCB with issuing (or denying or waiving) permits for any discharges
into wetlands in the state. However, this aspect of state authority has not been developed
and implemented because the Corps has taken the lead in regulating wetlands. As
discussed earlier in this paper, none of Cdifornia s other environmenta protection
programs address wetlands comprehensively.

There are both policy and ecologica reasons for the state to consider regulating isolated
wetlands:

Fird, the state Wetlands Conservation Policy cdlsfor “no net loss’ of wetlands. Most
of the sate' s freshwater wetlands habitat in coastal areas and the Centrdl Valey has
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dready been logt. Without regulatory mechanisms to protect isolated wetlands,
Cdiforniawill lose more wetlands.

Second, landowners and developers will face increasingly incongstent regulatory
requirements for isolated wetlands. The Regiond Boards, DFG, Coasta Commission,
San Francisco Bay Conservation and Development Commission, and local
governments each have different sandards and requirements for permitsinvolving
wetlands. Even within a single Regiona Board, isolated wetlands will be subject to
different procedures and standards than those that apply to wetlands adjacent to
navigable waters.

Third, the regulated community may think that al regulatory authority has been
extinguished from their isolated wetlands when, in fact, the state maintains water
quality authority over those wetlands. Projects that should be reviewed by Regiona
Boards may fal through the cracks.

And fourth, because wetlands losses in Cdifornia have been so extensive, the
remaining wetlands warrant protection. Wetlands functions have been impaired, so
that Cdiforniafaces high costs for flood control infrastructure, soil erosion
prevention, and water purification. Wetlands habitat has been logt, with the result that
Cdifornia has alarge number of rare, threatened, and endangered species. The
remaining wetlands are some of the last vestiges of Cdifornia s unique ecosystems.

On the other hand, the State may find that the costs of awetlands regulatory program
outweigh the risks presented by SWANCC. An estimate of program costs is beyond the
scope of this paper, but clearly it would require staff resources to develop and implement
new policies and regulations. The cogts of regulating wetlands would depend on the
approach taken by the Legidature and the Governor. Expanding the wetlands regulatory
functions of an existing department, such asthe DFG or SWRCB, could entail severa
millions of dollars. In contrast, many more times that amount would be needed to create a
separate, stand-aone wetlands regulatory program. Filling the regulatory gaps created by
SWANCC would probably cost less than implementing a program that covers al
wetlands.

In addition to the direct costs to the State, beefing up the state’ s wetlands regulatory
program would impose costs on the regulated community. Some members of the
regulated community regard the SWANCC decision as a muchneeded curtailment of
wetlands regulation. They would no doubt object to additiond state regulation of
wetlands, the associated costs of compliance, and further restrictions on their [and.
Landowners and property rights organizations would be likely to oppose additiona state
wetlands regulation unless they were reasonably certain that property rights would be
protected, and that there would be reasonable consideration of the social and economic
costs imposed on landowners.

Regulatory Options

Should the State choose to create a wetlands regulatory program, it could take severd
forms. One approach would be to plug the gap created by SWANCC. As an example,
Wisconsin adopted awater qudity certification program, the same as the Section 401
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process, just for isolated wetlands affected by SWANCC. This approach smply extends
the federd regulatory provisonsto dl wetlands within the sate. Cdifornia could emulate
this gpproach by amending the Porter-Cologne Act to require that the Regional Boards
carry out water quality certifications for dl wetlands, regardless of their federd
jurisdiction.

The Porter-Cologne Act gives the state the authority to regulate discharges of wastes into
al waters of the state, including isolated wetlands. Although the law requires that such
discharges be reported to the gppropriate Regiona Board, in practice, the Regiona
Boards have not enforced this requirement. As aresult, either landowners or the SWRCB
and Regiona Boards may be vulnerable to lawsuits for not fulfilling these statutory
requirements, particularly as they apply to isolated wetlands.

The SWRCB has not issued any direction to the Regional Boards, nor to the regulated
community, regarding how to handle isolated wetlands affected by SWANCC. The
Legidature could direct the SWRCB to enact regulations governing wetlands no longer
regulated by the Corps. In addition, the Legidature could require the SWRCB to inform
landowners and developers of their legd obligation to file areport of waste discharge
with their Regiond Board for projects involving fill in wetlands. Implementing these new
provisons would require additiond staff and funds for the SWRCB and Regiond Boards.
While this might not be possible with this year’ s budget shortfal, the necessary increase
in resources could be provided to the SWRCB in future years.

Alternatively, the Legidature could embdlish the Porter- Cologne Act to darify its
authority over wetlands. Such an amendment might State that reports of waste discharge
are required for projects involving any wetlands in the state, and allow appropriate
exemptions for those projects subject to the Corps 404 program. It could direct the
SWRCB to develop a beneficid use and water quality objective specificaly for wetlands,
aswedl as a satewide wetlands policy to be implemented by the Regiond Boards. The
Regiona Boards would then be required to apply the beneficia use designation to
wetlands within their region, and issue waste discharge requirements for projects
affecting wetlands.

Another gpproach would be to prepare to regulate isolated wetlands if necessary, but to
wait for awhile to see how the federa regulatory program changes after SWANCC. The
Legidature could direct the SWRCB to develop a plan for regulating isolated wetlands by
aspecified date. The State could then wait to see what, if any, additiond guidanceis
forthcoming from the Corps. The Legidature could then order the regulatory plan to be
implemented when it determines that it is necessary and gppropriate to do so.

A fina option would be to create a Sand-aone statewide regulatory program for
wetlands. Such a program could expresdy pursue the goa's of no net loss of wetlands and
protect the beneficid functions of wetlands. Unlike the 404 program or the Porter-
Cologne Act, this approach would alow the state to treat wetlands as ecological systems.
Developing a wetlands regulatory program would require the tate to address amyriad of
controversid issues, some of which arelisted here:

Wheat agency should regulate wetlands? The SWRCB has awell-developed
gructure for statewide regulation and enforcement. DFG has the expertisein
biology, ecology, botany, and other sciences.
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How should wetlands be defined? The state would need to develop a definition
for land use regulatory purposes. The definition could broadly define wetlands,
like the Cowardin definition, to encompass a gregter range of wetlands. Or the
dtate could develop a somewhat narrower definition targeting wetlands of grestest
vaue or importance to Cdifornia

Should wetlands be regulated in the context of watersheds? If so, how would the
wetlands program integrate with other state efforts to improve watershed
management (e.g., nonpoint source pollution programs, CalFed watershed
programs, and Regiona Board efforts to manage water quality on awatershed
basis)?

Should the state establish its own classfication of wetlands, one that more closdy
reflects the “drier” nature of California s wetlands?

How should anew gtate wetlands regulatory program mesh with the existing
dtate/federd program structure?

What activities should be regulated — the 404 program regulates only dredging
and disposd of pollutants. Should the state take a broader view, including other
activities that directly affect wetlands, such as draining, diking, disking, and
pumping groundwater?

What should be the requirements for project alternatives? The 404 program
contains the rebuttable presumption that an upland siteis available for non-water-
dependent activities in wetlands.

How should the state address mitigation regquirements? Mitigation could be
required in al cases, or just for those projects that have impacts greater than a
specified area. Mitigation requirements could be proportionate to the level of
wetlands function logt as aresult of the project. Should mitigation banking be
permitted, or even required, in cases of smdl wetlands impacts?

Should some wetlands be off limits to devel opment? Perhaps pritine undisturbed
wetlands should be fully protected, given how few are left in Cdifornia

Other Policy Options

Perhaps the most straightforward solution to the uncertainty created by SWANCC would
be for Congress to amend the Clean Water Act to specify what it means by “waters of the

United States.” Such a clarification could avoid additiond litigation to sort out the

meaning of terms such as* navigable waters,” “tributaries,” and “ adjacency.” Congress
could include dl waters and wetlands, or specify that some smdler set of wetlands and

waters fal within federa jurisdiction.

Returning to the realm of the possible, the Legidature could consider other gpproaches to
conserving or protecting isolated wetlands. They could be used in conjunction with a

dtate regulatory program, or as stand-aone efforts. Some ideas include:

The Cdifornia Clean Water, Clean Air, Safe Neighborhood Parks, and Coastal
Protection Act of 2002 (Proposition 40 in the March 5, 2002 election) contains
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$75 million for grants for preserving agriculturd lands and grazing lands,
including oak woodlands and grasdands (Section 5096.650(f)). If the voters
approve the Act, the Legidature could gppropriate $10 million of this grant
money for preserving vernd pools.

Creste a State Wetlands Conservancy, which could use state funds to acquire,
restore, and enhance wetlands throughout the state. Alternatively, the state could
create specific types of wetlands conservancies, such asa Centrd Valley
Wetlands Conservancy, or aVerna Pools Conservancy.

Use bond funds to encourage landowners to protect and enhance wetlands.
Landowners that preserve isolated wetlands, or other types of wetlands, or
enhance degraded wetlands, could be digible for grantsto assist in implementing
land management practices cong stent with wetlands preservation. Such practices
could include planting buffer strips of native vegetation on uplands surrounding
wetlands areas; planting native vegetation and fencing riparian areas to protect
them from cattle and sheep; and developing agriculturd drainage systems and
tallwater ponds that use native plants and wetlands to reduce erosion, improve
water qudity, and improve habitat.

112 Cdlifornia Research Bureau, Cdlifornia State Library



California Research Bureau, California State Library 113



Bibliography

Please Note: All references to materials available on web sites were current as of the
date of publication. Some materials may not be permanently available on-line.

Anderson, Terry L., and Peter J. Hill. “Environmental Federdism: Thinking Smdler.”
PERC Policy Series, Issue Number PS-8. Palitical Economy Research Center, Bozeman,
Montana. December 1996. http://www.perc.org/ps8.htm

Baker, Elna. An Island Called California: An Introduction to Its Natural Communities.
2"9 Edition, Berkeley and Los Angeles: University of California Press, 1984,

Bauder, Ellen T. San Diego Vernal Pools, Recent and Projected Losses: Their Condition;
and Threats to their Existence. Cdifornia Department of Fish and Game. September
1986.

Beauchamp, R. Mitchel. San Diego Vernal Pool Study, 1978. Find Report. Cdifornia
Department of Fish and Game. August 1979.

Best, Robert K. A Commonsense Policy to Protect the Environment. Pecific Legd
Foundation Monograph Series. Issue Number MS-4. August 1997.

Bueschen, Elaine. “Do Isolated Wetlands Substantidly Affect Interstate Commerce?’
American University Law Review, Val. 46, part 1. pp. 930-960. (1997).

Cdifornia. Department of Agriculture. Cdifornia Agricultura Statistics Service. Grape
Acreage Report 2000. May 25, 2001.
http://www.nass.usda.gov/calrpts/acreage/grapes/105grpac.htm

Cdifornia. Assembly Resources Subcommittee on Status and Trends. Final Status and
Trends of California Wetlands. Sacramento, Ca. 1984.

Cdifornia Resources Agency. The State of the Sate’ s Wetlands. Sacramento, Ca.
December 1998.

Cdifornia Resources Agency. CERES Wetlands Information System.
http://www.ceres.cagov/wetlands/

Cdifornia Water Resources Control Board, Office of Chief Counsd. “Effect of SWANCC
v. United States on the 401 Certification Program.” Memorandum to

State Board Members and Regiond Board Executive Officers. Sacramento, Ca. January
25, 2001.

CdiforniaWater Resources Control Board, Office of Chief Counsdl. “Effect of
SWANCC Decison on Cdifornia’ s Authority to Regulate Isolated, Non-navigeble,
Intrastate Waters Situate Under Federd Jurisdiction.” Memorandum to Lorretta
Barsamian, San Francisco Bay RWQCB Executive Officer. Sacramento, Ca. No date.

Cdifornia Waterfowl Association. CWA Joins Klamath Water Law Suit. May 2, 2001.
http://www.cawaterfowl.org/Currenteventsll.htm

114 Cdlifornia Research Bureau, Cdlifornia State Library



Cylinder, Paul; Kenneth M. Bogdan; Ellyn Miller Davis, and Albert 1. Herson. Wetlands
Regulation: A Complete Guide to Federal and California Programs. Solano Press Books,
Point Arena, Ca. 2" Printing, 1995.

Dahl, T. E. Wetlands Losses in the United States: 1780s to 1980s. U.S. Department of the
Interior, Fish and Wildlife Service, Washington D.C. 1990.

Dahl, T.E.. Satus and Trends of Wetlands in the Conterminous United States 1986 to
1997. Washington, D.C: U.S. Department of the Interior, Fish and Wildlife Service.
2000.

Dahl, T. E. and C. E. Johnson. Satus and Trends of Wetlands in the Conter minous
United Sates, Mid-1970s to Mid-1980s. Washington, D.C: 1991. U.S. Department of the
Interior, Fish and Wildlife Service.

Dreher, Robert G. Unsettling the Balance of Federalism: The SWANCC Decision.
National Wetlands Newdletter, Vol. 23, No. 2, March-April 2001.

Ducks Unlimited. “ Environmental Advantages of Rice.” June 1, 2001. Used with
permission by Rice Online: http:/Awww.riceonline.com/environ.htm

Environmental Defense Fund, World Wildlife Fund. How Wet is a Wetland: The Impacts
of the Proposed Revisions of the Federal Wetlands Delineation Manual. January 1992.

Environmentd Law Inditute. National Wetlands Newsletter. VVol. 23, No. 2. March-
April 2001.

Environmental Working Group. Much Ado About Nothing: The Federal Wetlands
Programin California. April 1995.
http:/Aww.ewg.org/pub/homef/reports/cal wetl ands/cal wet.htm

Frayer, W. E.; T. J. Monahan; D. C. Bowden; and F. A. Grayhill. Status and Trends of
Wetlands and Deepwater Habitats in the Conterminous United States, 1950s to 1970s.
Colorado State University, Fort Collins, Colo. 1983.

Frayer, W. E.; Dennis D. Peters, and H. Ross Pywell. Wetlands of the California Central
Valley, Status and Trends — 1939 to mid 1980s. Portland, Ore.: U.S. Fish and Wildlife
Service, Region 1, 1989.

Goals Project. Baylands Ecosystem Habitat Goals. A report of habitat recommendations
prepared by the San Francisco Bay Area Wetlands Ecosystem God's Project. First
Reprint. U.S. Environmenta Protection Agency, San Francisco, CdifornialSan Francisco
Bay Regiond Water Qudity Control Board, Oakland, Calif. 1999.

Great Valley Center. Agricultural Land Conservation in the Great Central Valley.
Modesto, Calif. October 1998.

Grunwad, Michad. “Army Corps Seeks to Relax Wetlands Rules.” Washington Post,
Al, Section A. June 4, 2001.

Johnson, Harold. Court Drains Humbug from Clean Water Act. Pecific Legd
Foundation, 2001. www.pacificlegd.org/op-ed/edhejsvn.ntm

California Research Bureau, California State Library 115



Johnson, Harold. Sheaky Statutory Serfdom — the Endangered Species Act Threatens Our
Environment, Property Rights. Pecific Legal Foundation, undated.
www.pacificlegd .org/op-ed/op-esa.htm

Kay, Jane. “Justices’ Ruling Could Affect Scores of Cdifornia Wetlands.” San Francisco
Chronicle, January 11, 2001.

Keder-Walf, Todd; Diane R. Elam; Kari Lewis, and Scott A. Flint. California Vernal
Pool Assessment, Preliminary Report. Cdifornia Department of Fish and Game. May
1998. http://maphost.dfg.ca.gov/wetlandsivp assess rept/index.htm

Kuder, Jon, Esq. The SWANCC Decision and State Regulation of Wetlands. Association
of State Wetlands Managers, January 2001. www.aswm.org

Kuder, Jon, Esg. The SWANCC Decision and the Sates — Fill in the Gaps or Declare
Open Season? National Wetlands Newdetter, Vol. 23, No. 2, March-April 2001.

Marzulla, Nancie G. An Army with No Heart. Defenders of Property Rights. Printed May
25, 2001. http:/Mmww.yourpropertyrights.org/commentary/wilson.htm

Mitsch, William J., and James Gosdlink. Wetlands. 2" Ediition. New York: Van
Nostrand Reinhold, 1993.

Morrison, R. Clark; AliciaGuerra; Derek Weller; and Scott Birkey. The Scope of Federal
and State Jurisdiction Over Navigable Waters After SWANCC v. United Sates. Morrison
and Foerster LLP. August 27, 2001.

Nationa Association of Homebuilders. Press Release, January 9, 2001.
http:/Amww.nahb.org/news/wetlandcourt.htm

Nationa Research Council. Wetlands: Characteristics and Boundaries. Washington, D.
C.: Nationd Academy Press, , 1995.

Nationad Research Council. Compensating for Wetlands Losses Under the Clean Water
Act. Washington, D. C.: National Academy Press. 2001.

Priolo, Dennis J., A Cumul ative Approach to Regulation, National Wetlands Newdetter
July/August, pp. 10-12, 1994.

San Francisco Estuary Project. Satus and Trends Report on Wetlands and Related
Habitats in the San Francisco Estuary. Oakland, Ca. December 1991.

Save San Francisco Bay Association. San Pablo Baylands: A Plan to Protect and Restore
the Region’s Farms and Wetlands. March 1999.

Schoch, Deborah. New Policies Threaten to Dry Up Wetland Protection. Los Angeles
Times, November 12, 2001.

Stdlings, LisaR., and Caroline Warren. “Vernd Pool Substrate and Plant Community
Study.” Fina Report. Cdifornia State Universty, Chico. December 30, 1996.

Stebbins, John C.; William Trayler; and Russdl Kokx, “Habitat Characterization Study of
San Joaquin Vdley Vernd Pools.” Find Report. Cdifornia State University, Fresno.
October 31, 1995.

116 Cdlifornia Research Bureau, Cdlifornia State Library



Stone, R. Douglas. “ Cdifornia’ s Endemic Vernd Pool Plants: Some Factors Influencing
their Rarity and Endangerment.” In Ikeda and Schiding, eds,, Vernal Pool Plants— Their
Habitat and Biology. Studies from the Herbarium, Chico State University, Chico.
Number 8, June 1990.

Threloff, Douglas. Wetland and Riparian Resources of Death Valley National Park and
Their Susceptibility to Water Diversion Activities. Nationa Park Service. Degth Valley
Nationd Park, Resources Management Division, April 1998.

U.S. Fish and Wildlife Service. “Wetlands of Cdifornid s Great Centra Vdley” (map).
1999.

U.S. Fish and Wildlife Service. Water Rights. June 2001.
http://refuges.fws.gov/generd/water.html

U.S. Fish and Wildlife Service, U.S. Bureau of Reclamation, “Centrd Valey Wetlands
and Water Supply: CVPIA 3406(d)(6)(A,B) A Report to Congress.” Final Report
December 2000 Sacramento, Ca

U.S. Geologica Survey. National Water Summary on Wetland Resour ces. Water Supply
Paper 2425. United States Geologica Survey. 1996. Washington, D.C.

U.S. Genera Accounting Office. Wetlands: The Corps of Engineers’ Administration of
the Section 404 Program. GAO/RCED 88-10. 1988.

U.S. Generd Accounting Office. Wetlands Protection: The Scope of the Section 404
Program Remains Uncertain. GAO/RCED 93-26. 1993

U.S. Genera Accounting Office. Wetlands Overview: Problems with Acreage Data
Persist. GAO/RCED 98-150. July 1998.

U.S. Genera Accounting Office. Wetlands Protection: Assessments Needed to Determine
the Effectiveness of In-Lieu Fee Mitigation. GAO/RCED 01-325. May 2001.

Want, William L. Law of Wetlands Regulation. West Group. June 2001.
Water Education Foundation. California’ s Wetlands — A Briefing. Sacramento, Ca. 2001.

Zinn, Jeffrey A., and Claudia Copeland. Wetland Issues. Congressiona Research Service
Issue Brief for Congress. No. I1B97014. August 7, 2001.
http:/Amww.cnie.org/nl e/wet-5.html

California Research Bureau, California State Library 117



References

Thefollowing documents are available in dectronic PDF format. Each is available with
this report on the State Library’ s web site wwwe.library.ca.gov under the heading
“Cdifornia Research Bureau Reports.” At the time of publication, they were dso
avaladle at the following Stes

U.S. Supreme Court Opinion in SWANCC v. US Army Corps of Engineers, No. 99-
1178. http:/Mmww.supremecourtus.gov/opinions/00dipopinion.html

Corps/EPA Legd Memorandum Concerning CWA Jurisdiction Over Isolated Waters,
January 19, 2001. _http://www.spk.usace.army.mil/pub/outgoing/co/regy SWANCC.pdf

Cdifornia Wetlands Conservation Policy, 1993.
http://ceres.ca.gov/wetlands/policies'governor.html

2001 Wisconsin Act 6, May 2001 Specia Session, Senate Bill 1. Enacted May 7, 2001.
http://www.legis.state.wi.us’2001/datalacts/

Cdifornia Water Resources Control Board, Memorandum to State Board Members and
Regiond Board Executive Officers from Office of Chief Counsdl. January 25, 2001.
http://mww.verna pools.org/UCMerced/letters/swrch  swance.pdf

Sdt Pond photographs, courtesy of Robert Campbell/Chamois Moon, may be seen at
WwWw.chamoismoon.com

118 Cdlifornia Research Bureau, Cdlifornia State Library



California Research Bureau, California State Library 119



Notes

! Jon Kuder, The SWANCC Decision and Sate Regulation of Wetlands, Association of
State Wetlands Managers, Inc. Memorandum prepared in January 2001, www.aswm.org

2 Cdifornia Water Education Foundation, California’ s Wetlands — A Briefing,
Sacramento, CA, 2000, p. 6.

3 William J. Mitsch and James Gossdlink, Wetlands, Van Nostrand Reinhold, (N.Y .; 2"
Edition, 1993), p. 3.

* Godls Project, Baylands Ecosystem Habitat Goals, A report of habitat recommendations
prepared by the San Francisco Bay Area Wetlands Ecosystem God's Project, First

Reprint, U.S. Environmentd Protection Agency, San Francisco, CdifornialSan Francisco
Bay Regiona Water Qudity Control Board, Oakland, California, 1999, p. 10.

5 Nationa Research Council, Wetlands, Characteristics and Boundaries, Nationa
Academy Press, Washington, D.C., 1995. p. 2.

5 Ibid, p. 3.

" Cdifornia Resources Agency, CERES Wetlands Information System.
http://ceres.cagov/wetlands/introduction/defining  wetlands.html

8 Mitsch and Gossdlink, pp. 14-25.
® Cdifornia Water Education Foundation, 2000, op. cit. p 7.

10 Persond communication, Roxanne Bittman, Biologist, CdiforniaNaturd Diversity
Database, Cdifornia Department of Fish and Game, May, 2001.

1 San Francisco Estuary Project, Status and Trends Report on Wetlands and Related
Habitats in the San Francisco Estuary, Oakland, CA, December 1991, p. 3

12 payl D. Cylinder, Kenneth Bogdan, Ellyn Miller Harris, and Alber |. Herson, Wetlands
Regulation: A Complete Guide to Federal and California Programs. Solano Press Books,
Point Arena, Cdlif. 1995. pp. 17-18.

13 Cdifornia Assembly Resources Subcommittee on Status and Trends, Final Satus and
Trends of California Wetlands, Sacramento, Ca, 1984, pp. iii-iv, 109.

4 Nationa Research Council, op. cit., p. 156.

5 LisaR. Stdlings and Caroline Warren, “Verna Pool Substrate and Plant Community
Study,” Fina Report, Cdifornia State University Chico, December 30, 1996. p 2.

16 Todd Keder-Wolf, Diane R. Elam, Kari Lewis, and Scott A. Hint, “CdiforniaVernd
Pool Assessment, Preliminary Report,” Cdifornia Department of Fish and Game, May
1998. Introduction, p. 1. http://maphost.dfg.ca.gov/wetlands/vp assess rept/index.htm

17 Stalings and Warren, 1996, op. cit. p. 2.
18 Kedler-Wolf, et d.., 1998, op. cit. p. 2.

120 Cdlifornia Research Bureau, Cdlifornia State Library



19 Sdlings and Warren, 1996, op. cit. p. 2.
2 Keder-Wolf, et a., 1998, op. cit. p. 2.

2L John C. Stebhins, William Trayler, and Russel Kokx, “Habitat Characterization Study
of San Joaquin Vdley Vernd Pools’, Find Report, Cdifornia State Univergity Fresno,
October 31, 1995. LisaR. Stdlings and Caroline Warren, Vernal Pool Substrate and
Plant Community Study, Find Report, Cdifornia State University Chico, December 30,
1996. R. Mitche Beauchamp, San Diego Vernal Pool Study, 1978. Find Report,
Cdifornia Department of Fish and Game, August 1979. Ellen T. Bauder, San Diego
Vernal Pools, Recent and Projected Losses: Their Condition; and Threats to their
Existence. Cdifornia Department of Fish and Game, September 1986.

# Todd Kedler-Walf, et a. 1998. op. cit.

2 W. E. Frayer, Dennis D. Peters, and H. Ross Pywell, Wetlands of the California
Central Valley: Satus and Trends— 1939 to mid-1980s. U.S. Fish and Wildlife Service,
Region 1, Portland, Oregon. June 1989. p. 6

2 T, E. Dahl, Wetlands Losses in the United Sates — 1780s to 1980s. U.S. Department of
the Interior, Fish and Wildlife Service, Washington, D.C. 1990.

% Thissummary of Cdiforniawetlands, hydrology, and topography is borrowed from
U.S. Geologicd Survey, “Cdifornia Wetland Resources,” in National Water Summary on
Wetland Resources. Water Supply Paper 2425. Washington, D.C., 1996. pp. 127-134

% U.S.Geologica Survey, op. cit., p. 129.

27 U.S. Fish and Wildlife Service, “Wetlands of Cdifornia s Great Centrd Vdley,”
(map), 1999.

28 Cylinder et dl., 1995, op. cit. p. 16.

2 U.S. Fish and Wildlife Service, “Wetlands of Cdifornia s Great Centrd Vdley,”
(map), 1999.

% bid.

% Frayer et d., 1989, op. cit., p. 17.

%2 Cylinder et d., 1995, op.cit., p 17

% San Francisco Estuary Project, 1991, op. cit. p. 1.

3 lbid, p. 2. The numbers of current wetlands add up to more than the origina extent of
tidal marsh because some uplands have been converted to salt ponds or diked wetlands.

% Cylinder, et d., op. cit., p. 17.

% Great Valley Center, Agricultural Land Conservation in the Great Central Valley.
Modesto, Calif., October 1998, p. 3.

37 Cdifornia Assembly Resources Subcommittee on Status and Trends, op. cit., p. 37.

38 Ducks Unlimited, “ Environmental Advantages of Rice,” June 1, 2001, used with
permission by Rice Online: http://Amww.riceonline.com/environ.ntm

California Research Bureau, California State Library 121



¥ W.E. Frayer, et d., 1989, op. cit. p. 22.

%0 U.S. Fish and Wildlife Service, Water Rights, June 2001,
http://refuges.fws.gov/genera water.html

“ William L. Want, Law of Wetlands Regulation, West Group, 2001, pp. 2-7.

“2 Paul Cylinder et d., 1995, op. cit. p 36.

4333 USC 401-413

4416 USC 662

> William L. Want, 2001, op. cit. pp. 2-7.

4 Zabel v. Tabb, 430 F.2d 199 (5" Cir. 1970), cert. Denied, 401 US 919 (1971).

47 Pub. L. 92-500, 86 Stat. 816. The Clean Water Act has been amended several times
since 1972.

% 33 USC 1251(a)

49 Elaine Bueschen, “ Do I solated Wetlands Substantially Affect Interstate Commerce?’
American University Law Review Vol. 46, part 1 (1997), p. 935.

0 William L. Wart, op. cit., p 2-8.
5133 USC 1362 (7).
52 U.S. Condtitution, Article 1, Section 8.

%3 This discussion of the Commerce Clause authority is borrowed from Bueschen, op. cit.,
pp. 943-946.

> Hodé v. Virginia Surface Mining & Reclamation Association, 452 US 264, (1981);
Wickard v. Filburn, 317 US 111, (1942) NLRB v. Jones & Laughlin Steel Corp., 301 US
1 (1937).

55 33 CFR 328(a).
%0 United States v. Holland, 373 F. Supp. 665 (M.D. Fla. 1974).

> William L. Want, 2001, op. cit., p. 2-10; NRDC v. Callaway, 392 F. Supp. 685 (D.D.C.
1975).

58 United Sates v. Wilson, 133 F.3d 251 (4" Cir. 1997).
9 William L. Want, 2001, op. cit., pp. 2-18.
60 33 CFR 328.3(a) (Corps) and 40 CFR 230.3(s) (EPA).

®1 Quivera Mining company v. United Sates Environmental Protection Agency, 765 F2d
126 [10™" Cir. 1985]; Utah v. Marsh, 740 F.2d 799 [10™" Cir 1984]; National Wildlife
Federation v. Laubscher [Pond 12], 662 F. Supp. 548 [S.D. Tex. 1987]; United States v.
Byrd, 609 F.2d 1204 [7™" Cir. 1979]; Swanson v. United States, 789 F.2d 1368 [9'" Cir.
1986]; United States v. Rivera Torres, 658 F. Supp. 251 [D.P.R. 1987]; United States v.
Larkins, 852 F. 2d 189 [6™" Cir. 1988]; United States v. Hobbs, 32 ERC 2091 [E.D. Va.

122 Cdlifornia Research Bureau, Cdlifornia State Library



1990]; United Sates v. Akers, 651 F. Supp. 320 [E.D. Cal. 1987]; Leslie Salt Co. v.
United Sates, 896 F.2d 354 [9" Cir. 1990].

%2 Federal Register Volume 51, No. 219, p. 41217. October 1986.
63 Tabb Lakes v. United States, 10 F.3d 796 (4™ Cir. 1989).
& Cylinder et d., 1995, op. cit., p. 45.

6 | eslie Salt Co. v. United Sates, 896 F.2d 354 (9™" Cir. 1990); cert denied, 498 U.S.
1126 (1991).

% Hoffman Homes, Inc. v. Administrator, United Sates Environmental Protection
Agency, 961 F.2d 1310 (7' Cir. 1992), rehearing granted and opinion vacated, 975 F.2d
1554 (1992).

57 Hoffman Homes, Inc. v. Administrator, United Sates Environmental Protection
Agency, 999 F.2d 256 (7" Cir. 1993).

& Jeffrey A. Zinn and Claudia Copeland, Wetland Issues, Congressional Research Service
Issue Brief for Congress, No. 1B97014, August 7, 2001. p. 5.

5 33 CFR 328.3(b).

0 Environmenta Defense Fund, World Wildlife Fund, How Wet is a Wetland?
Implications of the Proposed Revisions to the Federal Wetlands Delineation Manual,
January 1992, p. 10.

L William L. Want, 2001, op. cit., pp 4-12 to 4-13.
2 Environmenta Defense Fund, 1992, op. cit., p 10.
" 1bid, p. 12.

“bid, p. 13.

S William L. Want, 2001 op. cit., p. 4-41.

640 CFR Part 230.

740 CFR 230.10(a).

8 40 CFR 230.10 (b).

9 Jon Kuder, “The SWANCC Decision and the States — Fill in the Gaps or Declare Open
Season?’ National Wetlands Newsdletter, VVol. 23, No. 2, March-April 2001, pp. 9-12.

8016 USC 1536, 50 CFR 402.

81 San Francisco Estuary Project, 1991, op. cit., p. 137.
82 Zinn and Copeland, 2001, op. cit., p. 5.

& |bid, p. 3.

8 U.S. Generd Accounting Office, Wetlands: The Corps of Engineers’ Administration of
the Section 404 Program, GAO/RCED 88-110 (Washington, D.C., 1988).

California Research Bureau, California State Library 123



8 U.S. Generd Accounting Office, Wetlands Protection: The Scope of the Section 404
Program Remains Uncertain, GAO/RECD 93-26 (Washington, D.C.) 1993.

8 T E. Dahl, Satus and Trends of Wetlands in the Conter minous United States 1986 to
1997, U.S. Department of the Interior, Washington, D.C., Fish and Wildlife Service,
2000, p. 29.

87 U.S. Generd Accounting Office, Wetlands Overview: Problems with Acreage Data
Persist. GAO/RCED-98-150. July 1, 1998.

8 Michadl Grunwad, “Army Corps Seeks to Relax Wetlands Rules,” Washington Post,
June 3, 2001, A-1.

89 U.S. Generd Accounting Office, Wetlands Protection: Assessments Needed to
Determine Effectiveness of In-Lieu-Fee Mitigation, Report to Congressiona Requesters,
May 2001, GAO-01-325.

% Nationa Research Council, Compensating for Wetlands Losses Under the Clean Water
Act, National Academy Press, Washington, D.C. 2001.

%1 Deborah Schoch, “New Policies Threaten to Dry Up Wetland Protection,” Los Angeles
Times, November 12, 2001.

%2 Environmental Working Group. Much Ado About Nothing: The Federa Wetlands
Program In Cdlifornia, April 1995.
www.ewg.org/pub/home/reports/ca wetl ands/calwet.html

% R. Mitchel Beauchamp, San Diego Vernal Pool Sudy, 1978. Cdifornia Department of
Fish and Game. Find Report, August 1979.

% Bauder, Ellen T., San Diego Vernal Pools— Recent and Projected Losses; their
Condition; and Threats to Their Existence. Cdifornia Department of Fish and Game,
September 1986.

% Cdlifornia Department of Forestry and Fire Protection, Fire and Resource Assessment
Program. Data from the Cdifornia Land Cover Mapping and Monitoring effort, showing
various habitat types by owner.

% Cdifornia Department of Agriculture, Cdlifornia Agriculturd Statistics Service, Grape
Acreage Report 2000, May 25, 2001.
http://www.nass.usda.gov/calrpts/acreage/grapes/105grpac.htm

9 Headwaters Inc. v. Talent Irrigation District. No. 99-35373 Ninth Circuit Court of
Appeds. Filed March 12, 2001.

% Solid Waste Agency of Northern Cook County v. United Sates Army Cor ps of
Engineers, No. 99-1178, Supreme Court of the United States.

% Dreher, Robert G., “Unsttling the Balance of Federalism: The SWANCC Decision.”
National Wetlands Newdletter, Vol. 23, No. 2, March-April 2001.

19 For adetailed discussion of the effect on states, see Jon Kuder, January, 2001, op. cit.

124 Cdlifornia Research Bureau, Cdlifornia State Library



101 National Association of Home Builders, Press Release, Jan. 9, 2001.
http://mww.nahb.org/news/wetlandcourt.htm

102 SWANCC v. US ACE, Slip Opinion 6.

193 Comments of Richard Lazarus, Professor of Law, Georgetown University, presented at
the Environmenta Law Indtitute Seminar on SWANCC, February 2001. Audiofileis
available a www.dli.org

104 33 U.S.C. Section 1362 (7).
105 33 CFR Section 328.3 (3) (3).

196 Dennis Priolo, Isolated Wetlands, A Cumulative Approach to Regulation, Nationa
Wetlands Newdetter, VVal. 16, No. 4, July/August 1995, pp. 10-12.

107 Missouri v. Holland, 252 U.S. 416, 435, 64 L. Ed. 641, 40 S. Ct 382 (1920).
198 SWANCC v. US ACE, Slip Opinion 25.
199 SWANCC v. USACE, Slip Opinion 16 at Note 3.

110 Thislegd summary borrows from the andysis of SWANCC found in Kusler, January
2001, op. cit.

11 SWANCC V. USACE, Slip Opinion at 24.
Y12 1bid.

113 SWANCC v. USACE Slip Opinion at 26.
114 SWANCC v. US ACE Slip Opinion at 25.
Y15 1hid.

116 SWANCC v. US ACE Slip Opinion at 26.

117 This summary of the minority opinion borrows heavily from the andysis prepared by
Kuder, January 2001, op. cit.

118 SWANCC v. US ACE, Slip Opinion 29.
119 SWANCC v. US ACE, Slip Opinion 36.
120 SWANCC v. US ACE, Slip Opinion 37.
121 SWANCC v. US ACE, Slip Opinion 39.
122 | hid

123 SWANCC v. US ACE, Slip Opinion 46.
124 SWANCC v. USACE, Slip Opinion 57.
12 SWANCC v. US ACE, Slip Opinion 58.
126 SWANCC v. US ACE Slip Opinion 63.
127 Kuder, January 2001, op. cit.

California Research Bureau, California State Library 125



128 Dreher, 2001, op. cit.

129 These include the states of Maine, New Hampshire, Rhode Idand, Massachusetts,
Vermont, New Y ork, New Jersey, Maryland, Virginia, Florida, Minnesota, Michigan,
Pennsylvania, and Oregon.

130 Kuder, January 2001, op. cit.
31 1bid

132 Persond communication with Hugh Barroll, Assistant Regiond Counsd, U.S.
Environmenta Protection Agency, Region IX, March 15, 2001.

133 33 CFR Section 328.3 (a) (3).

134 33 CFR 328.3(3)(3).

13> Dreher, 2001, op. cit.

136 Nationa Association of Homebuilders, 2001, op. cit.

137 1hid.

138 U.S v. Riverside Bayview Homes, (474 US 121 (1985).

139 115 Supreme Court 1624 (1995). For a thorough discussion of the Lopez decision, see
Elaine Bueschen, Do Isolated Wetlands Substantially Affect Interstate Commerce?
American Univerdty Law Review, Vol. 46: 930, 1997.

140 33 CFR 328.3(a)(3)(i-iii).

141 SWANCC v. US ACE, Slip Opinion 23.
142 33 CFR 328.3(3)(3).

143 33 CFR 329.5-329.6.

144 The following discusson is excerpted from William L. Want, The Law of Wetland
Regulation, West Group, June 2001. Section 4:46, pp. 4-35 to 4-36.

145 33 CFR 328.3(8)(8).
146 33 CFR 328.3(a).

147 The discussion of tributaries is excerpted from R. Clark Morrison et ., The Scope of
Federal and State Jurisdiction over Navigable Waters After SWANCC v. United Sates,
Morrison & Foerster, LLP. August 27, 2001.

148 504 F.2d 1317 (61" Cir. 1974).

19 611 F.2d 345, 347 (10" Cir. 1979).

10 767 F. Supp. 1030 (N.D. Cal. 1997).

151 No. 99-35373, 2001 U.S. App. LEXIS 3718 (9" Cir. March 12, 2001).
152 33 CFR 328.3 (a)(8).

153 33 CFR 328.3(C).

126 Cdlifornia Research Bureau, Cdlifornia State Library



154 As described by Scott Bergstrom in Overflowing Jurisdictional Banks. The Extension
of Regulatory Authority over Navigable Waters Under Section 404 of the Clean Water
Act, Kansas Law Review, Vol. 41, 1993, pp 847-849.

155 |J.S. v. Wilson, 133F.3d 251 (4" Cir. 1997).

1% R, Clark Morrison, Alicia Guerra, Derek Weller, and Scott Birkey, The Scope of
Federal and State Jurisdiction Over Navigable Waters After SWANCC v. United Sates,
Morrison and Foerster LLP, August 27, 2001.

157 United Sates v. Larkins, 852 F.2d 189 (6™ Cir. 1988).
138 As amended by California Statutes of 2000, Chapter 964 (AB 2286).

159 Cdifornia Public Resources Code, Sections 5810 — 5818, added Statutes 1976, Ch.
462, Section 1.

160 California Public Resources Code, Section 5811.
161 Cdlifornia Public Resources Code, Section 5812 ().
162 California Resources Agency, 1998, op. cit. p. 1.

163 DFG's Wetlands Inventory and Conservation Unit makes their data available online:
http://mww.dfg.ca.gov/whdab/html/by program.html#WICU

164 Cdlifornia Water Code Sections 13000 &t. seq.

185 Cdifornia Water Code Section 13260.

166 Cdlifornia Water Code Section 13263(a).

167 Cdlifornia Water Code Section 13050 (d).

168 Cdlifornia Water Code Section 13050 (g).

169 Cdlifornia Water Resources Control Board, January 2001, op. cit., p. 5.

170 Plans and palicies of the SWRCB include the Antidegradation Policy, the Thermal
Plan, the Water Quality Control Policy, the Ocean Plan, the Bays and Estuaries Palicy,
the Powerplant Cooling Policy, the Delta Plan, the Pollutant Policy for San Francisco
Bay and the Ddlta, the Nonpoint Source Management Plan, and the Sources of Drinking
Water Policy.

171 Personal communications with Bruce Wolf, Chief of Watershed Management
Divison, San Francisco Bay Regiond Water Quality Control Board and Oscar Balaguer,
Chief of Water Quality Certification Unit, SWRCB, January 4, 2002.

172 Cdlifornia Public Resources Code Sections 29000 - 29780, added Statutes of 1977, Ch.
1155, Section 13.

173 Cdlifornia Public Resources Code, Section 29005.
174 Cdlifornia Public Resources Code, Sections 30000 et seq.; 16 USC 1451 et seq.

California Research Bureau, California State Library 127



17> The“CEQA Guiddines’ are the regulaions implementing CEQA. Cdifornia Code of
Regulations, Title 14, Chapter 3, Sections 15000-15387. Appendix G of the Guiddines
gpecifies the form of the environmenta checklig.

176 33 CFR 328.3 (3)(3).
177 33 CFR 329.11.

178 Personna communication with Mark Sudol, Chief, Army Corps of Engineers,
Regulatory Branch, Los Angeles Didtrict, August 2001.

179 Persond communication, Roxanne Bittman, California Department of Fish and Game.

180 Save San Francisco Bay Association, San Pablo Baylands: A Plan to Protect and
Restore the Region’s Farms and Wetlands, Oakland, Ca, March 1999. pp 22- 26.

181 Federa Register, Volume 51, No. 219, p. 41217. October 1986.

182 Douglas L. Threloff, Wetland and Riparian Resources of Death Valley National Park
and Their Susceptibility to Water Diversion Activities. National Park Service, Degath
Valey Nationa Park, Resources Management Divison. April 1998. pages 10-12

18 |hid, page 12.
184 Nationa Research Council, 1995, op. cit., p. 157.

185 Elna Baker, An Island Called California: An Introduction to Its Natural Communities.
University of California Press, Berkeley and Los Angdles, 2" Edition, 1984. p. 417.

186 R. Douglas Stone, California’s Endemic Vernal Pool Plants: Some Factors
Influencing their Rarity and Endangerment. In Ikeda and Schiding, eds., Vernal Pool
Plants— Their Habitat and Biology. Studies from the Herbarium, Chico State University,
Chico. Number 8, June 1990. p. 96.

187 |bid p. 90.
188 | bid, p. 97.

189 Cdlifornia Department of Fish and Game, Natura Diversity Data Base. Rare species
include those that are not officidly listed by the Sate or federa government, but which
are proposed for listing or are known to be in decline.

199 U.S. Environmenta Protection Agency
http://www.epa.gov/owow/wetl ands/vital /peopl e html#recreation

191 Nationd Research Council, 1995, op. cit., p.156.

192 Robert K. Best, A Commonsense Policy to Protect the Environment. Pacific Legd
Foundation Monograph Series, August 1997, Issue Number MS-4. p. 3.

193 Harold Johnson, Court Drains Humbug from Clean Water Act. Pacific Lega
Foundation. www.pacificlegd .org/op-ed/edhejswn.htm

194 Robert K. Best, 1997, op. cit.

128 Cdlifornia Research Bureau, Cdlifornia State Library



19 Harold Johnson, Sheaky Satutory Serfdom — The Endangered Species Act Threatens
Our Environment, Property Rights. Pacific Legd Foundation, available a
www.pacificlegd .org/op-ed/op-esa.htm

California Research Bureau, California State Library 129



